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QUESTION PRESENTED 

The question is whether the court erred in directing a 
verdict for the defendant dot-tor in a malpractice case 
where the evidence showed that after a broken wrist was 
reset by the doctor, an orthopedic specialist, (a) the fore¬ 
arm was crooked, (b) the palm of the hand turned outward 
instead of inward, (c) the wrist joint was locked and could 
neither be rotated nor flexed, (d) the fist was first clenched 
and could not be opened except by force and later was open 
and could not be closed, (e) the fingers could not be 
apposed to the thumb, (f) the forearm could neither be 
supinated nor pronated, (g) her arm had become shorter 
than her other arm, (h) and showed a history of two too 
tight casts, (i) a diagnosis of Volkmann’s contracture 
(which the evidence also showed is a contracture resulting 
from prolonged interference with the circulation of the 
blood and could have been caused by a too tight cast), (j) 
another doctor brought into the case by the defendant 
doctor had admitted that the original fracture had been 
over-corrected and the plaintiff was suffering from a Volk¬ 
mann’s contracture and was the victim of an orthopedic 
mistake, (k) the arm had to be rebroken and the radius 
rotated and held in position by a silver plate, and (1) other 
medical care and treatment were required in order to 
restore partial use of the forearm and hand. 
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Esther K. Chambers, Appellant, 


v. 

Dr. William J. Tobin, Appellee. 
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District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in favor of appellee 
based on a directed verdict at the close of the appellant’s 
evidence in a malpractice action. The District Court had 
jurisdiction under Section 11-306 of the District of 
Columbia Code, 1940 Edition, and this court has jurisdic¬ 
tion under Section 1291, Title 28, of the United States 
Code Annotated. 
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STATEMENT OF CASE 

During the night of February 2, 1947, appellant sus¬ 
tained a Colles fracture of her left wrist. In the morning 
she came under the care of appellee, an orthopedic 
specialist, in Georgetown University Hospital, where 
appellee reset the fracture and applied a cast while 
appellant was under a general anesthetic. The cast re¬ 
mained on appellant’s left forearm until February 12, 
when it was removed and another cast immediately applied, 
which remained on the arm until March 15, when a third 
cast was applied, which remained on the arm until April 
7. (Tr. 8-21. App. 8, 16, 38) 

The evidence showed that a Colies fracture is a fracture 
of the wrist, just back of the radiocarpal joint, that it is a 
common type of fracture, and usually there is union of the 
broken parts in four to six to eight weeks. There was a 
proffer of evidence that the usual prognosis is good, and 
that usually there is no functional disturbance and the 
function of the hand, wrist and arm are usually unaffected 
by a Colies fracture. (App. 56-58, 67-69) 

Appellant and her sister, Mary Agnes Donahue, and her 
sister-in-law, Bess Rutherford, testified to a history of two 
too tight casts, commencing with February 2, when the first 
cast was applied, and continuing to February 28, when the 
second cast was cut on the advice of Dr. 0. Hugh Fulcher. 
They also testified to a history of continuous and repeated 
complaints to appellee and his assistant, Dr. Rush, and his 
physiotherapists who treated appellant in his office, of the 
too tight casts, cuts and open sores on appellant’s upper 
arm and back of her hand from the casts, the bad condition 
of appellant’s arm because of excessive swelling, discolora¬ 
tion and pain, and of appellee’s failure to examine or look 
at the cast and refusal to cut it. They also testified to the 
fact that appellee, his assistant or his physiotherapist had 
opportunity to see the condition of the cast and the condi¬ 
tion of appellant’s arm daily during the period appellant 
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was under appellee’s care and treatment. (Tr. 8-21. App. 
8-9, 12-14, 28-31, 35-41, 44-45, 78) 

Dr. 0. Hugh Fulcher was brought into the case by 
appellee on February 28. Dr. Fulcher told appellee and 
appellant the cast was too tight, refused to treat appellant 
until appellee had cut the cast and sent apellant back to 
appellee’s office to have the cast cut. Appellee, although 
stating that he disagreed with Dr. Fulcher, cut the cast. 
This was twenty-six days after the fracture was reset and 
the first cast applied and sixteen days after the second 
cast was applied. (App. 12-14, 27-28, 42-44) 

Dr. Fulcher advised appellant to go back into the hos¬ 
pital and have her arm attended to unless its condition im¬ 
proved within forty-eight hours. Appellant reported this 
advice to appellee but appellee neither returned appellant 
to the hospital nor did anything else. Dr. Fulcher further 
advised appellant that she had a Volkmann’s contracture, 
an over-corrected fracture and was a victim of an ortho¬ 
pedic mistake. (App. 15-16, 27-28, 33, 42) 

'When the third and last cast was removed from 
appellant’s arm, her fist contracted, became clenched and 
she could not open it. It had to be opened by force and 
an orthopedic device applied to hold it open. It was fitted 
with the device and the device was worn for a period of 
almost three months at appellee’s direction. When that 
orthopedic device was removed, she could not close her fist. 
She could not even appose any of her fingers to her thumb. 
The arm became shorter than her other arm. (App. 16-18, 
23-25, 63) 

When the casts were removed, the palm of appellant’s 
left hand was turned outward instead of inward, she had 
no motion in her wrist and she could neither supinate nor 
pronate her left forearm. (App. 18-19, 22, 24, 38-39, 62) 
Another orthopedic specialist, Dr. Frank M. Hand, 
examined appellant and recommended a series of six 
manipulations. Appellant followed his advice. The first 
two of the series of six manipulations were done by appellee 
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and Dr. Hand in Emergency Hospital with appellant under 
a general anesthetic. The third of the series of six 
manipulations was done by appellee alone. As a result of 
appellant’s conversation with appellee’s physiotherapist 
following the third manipulation, appellant discharged 
appellee from her case. (App. 19-22, 59-61) 

The series of six manipulations did not produce any 
satisfactory result and Dr. Hand recommended surgery. 
Appellant followed his advice. Dr. Hand, assisted by Dr. 
Hawfield, performed a rotation osteotomy which consisted 
of rebreaking the arm by sawing the left radius in two 
parts just below the elbow (which was not the site of the 
original fracture), then rotating the radius and holding it 
in position with a silver plate, so that the palm of the hand 
would be turned inward instead of outward. Dr. Hand 
also performed surgery, in the same operation, on the liga¬ 
ments and tendons of the left forearm. (App. 22-23, 50, 
52-56, 63-64) 

Dr. Hand’s surgery did not correct the deformities and 
disabilities of appellant’s forearm and hand but it was 
helpful. Soon after the operation, appellant was able to 
appose one of her fingers to her thumb and within a year 
she was able to appose all of her fingers to her thumb, and 
the palm of her hand was turned inward, instead of out¬ 
ward, so that it became of some little use to her. However, 
her wrist joint remained locked and she had limited rota¬ 
tion in her left forearm, she could not flex her wrist joint, 
and she had no grip. (App. 24-25, 34, 64-65) 

Dr. Hand advised further surgery. Appellant followed 
his advice. In the second operation, Dr. Hand removed 
the silver plate he had inserted during the first operation. 
His second operation did not improve the results of the 
first operation. (App. 26-27, 65) He has advised further 
surgery. (App. 66) 

The working diagnosis and the final diagnosis in the 
hospital at the time of the first operation Dr. Hand per¬ 
formed on appellant’s left forearm was “Volkmann’s con- 
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tracture.” The evidence showed that such a contracture 
is due to an interference with the blood-supply and that a 
too tight cast could have been a competent producing cause 
of such a contracture. (App. 33, 35, 49, 50, 51, 64, 66, 67) 

Dr. Fulcher, whom appellee associated in the case, ad¬ 
mitted to appellant that she had “a Volkmann’s contrac¬ 
ture from too tight a cast and you have an over-corrected 
arm.” He also told her, “you are the victim of an ortho¬ 
pedic mistake.” (App. 27, 28, 33, 42) 

In addition to the expert medical evidence about a 
“Colles fracture” and “Volkmann’s contracture”, referred 
to above, counsel for appellant put to Dr. Hand a hypo¬ 
thetical question, containing all the essential facts and in¬ 
quiring whether, in his opinion, the treatment appellant re¬ 
ceived from appellee was in accordance with the standards 
of care and attention which an orthopedic specialist of 
ordinary skill and ability, practicing in the District of 
Columbia, would have given under the circumstances. Dr. 
Hand answered “yes.” Then counsel inquired: “Then it 
is your testimony that an orthopedic surgeon would have 
left the tight cast on for a period of sixteen days and six¬ 
teen nights?” To which Dr. Hand replied: “That is up 
to the surgeon’s judgment, I think.” Counsel later said: 
“Q. I am asking if leaving a tight cast on for a period of 
sixteen days and sixteen nights is in accordance with the 
standards to which I have referred.” Dr. Hand replied: 
“It depends entirely on the individual case and I don’t 
believe I can answer that without seeing such a case as this 
hypothetical case.” (App. 69-72, 74-77) The net result 
was neither an affirmative nor a negative answer to the 
hypothetical question. 

At the close of appellant’s evidence, the trial judge 
granted appellee’s motion and directed a verdict for 
appellee on the ground that appellant’s evidence did not 
make out a prima facie case. (App. 6-7, 78) 
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STATEMENT OF POINTS 

The court erred in directing a verdict for the appellee at 
the close of appellant’s evidence because (1) the result of 
appellee’s care and treatment of appellant was such that, 
unexplained, it warranted an inference of negligence, and 
(2) other evidence showed negligence. 

SUMMARY OF ARGUMENT 

This court has stated in numerous cases that “there are 
exceptional cases where the result of an operation, if un¬ 
explained, may warrant an inference of negligence. Thus 
evidence showing that after a broken ankle was reset, the 
ankle was crooked and the ankle joint stiff, tends to prove 
negligence on the part of the physician in setting the ankle, 
which evidence should be submitted to the jury.” This 
rule should have even greater force where, as here, 
appellant was under a general anesthetic when her wrist 
was reset. 

In addition to the inference of negligence created by the 
unexplained bad result, other evidence showed negligence. 
It showed a history of two too tight casts, two diagnoses 
of Volkmann’s contracture, one at the time of Dr. Hand’s 
first operation on appellant’s left forearm and the other by 
an admission of Dr. Fulcher, who was associated in the 
case by appellee. The evidence further showed that such 
a contracture is due to an interference with the blood- 
supply and could have been caused by a too tight cast. 

The circumstance of the unexplained bad result, coupled 
with other evidence showing negligence, was sufficient to 
make out a case for the jury. 

The trial judge misinterpreted Dr. Hand’s testimony, 
and erroneously brushed aside Dr. Hawfield’s testimony of 
the working diagnosis and final diagnosis of “Volkmann’s 
contracture” at Emergency Hospital. 
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ARGUMENT 

The court erred in directing a verdict for appellee at the 
close of appellant’s evidence because (a) the unex¬ 
plained bad result of appellee’s care and treatment of 
appellant’s fracture warrants an inference of negli¬ 
gence which should have been submitted to the jury, 
(b) other evidence tending to show negligence should 
have been submitted to the jury and (c) the circum¬ 
stance of the unexplained bad result of appellee’s care 
and treatment of appellant, coupled with the other 
evidence tending to show negligence, was sufficient to 
make out a case for the jury. 

This case falls squarely within the “exceptional cases” 
frequently referred to by this court in decisions involving 
malpractice actions. 

In Weisenberg v. Hazen, 63 App. D. C. 398, 73 F. 2d 318, 
there was a directed verdict for the defendant at the close 
of the defendant’s evidence. This court said, p. 400: 

“We are of the opinion that the lower court erred 
in this ruling. It is familiar law that: ‘Where uncer¬ 
tainty as to the existence of negligence arises from a 
conflict in the testimony or because, the facts being un¬ 
disputed, fair-minded men will honestly draw different 
conclusions from them, the question is not one of law 
but of fact to be settled by the jury.’ Gunning v. 
Cooley, 2S1 U. S. 90, 50 S. Ct. 231, 233, 74 L. Ed. 720. 
‘When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the 
matter is for the jury. It is only where the facts are 
such that all reasonable men must draw the same con¬ 
clusion from them that the question of negligence is 
ever considered as one of law for the court.’ Grand 
Trunk R. Co. v. Ives, 144 U. S. 408, 12 S. Ct. 679, 683, 
36 L. Ed. 485. 

“In the carefully considered case of Crist v. White, 
62 App. D. C. 269, 66 F. (2d) 795, 797, opinion by Mr. 
Justice Hitz, we said: ‘And, while the failure of the 
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operation alone creates no presumption of lack of skill 
or care, it is a circumstance entitled to some considera¬ 
tion, when coupled with the other testimony. As we 
said in Sweeney v. Erving: ‘There are exceptional 
cases where the result of an operation performed, if 
unexplained, may warrant an inference of negligence. 
Thus, evidence showing that after a broken ankle was 
reset, the ankle was crooked and the ankle joint stiff, 
tends to prove negligence on the part of the physician 
in setting the ankle, which evidence should be sub¬ 
mitted to the jury.’ 35 App. D. C. 62, 43 L. R. A. 
(N. S.) 734. 

“We think that the present case presented a ques¬ 
tion of fact for the jury as to whether or not the de¬ 
fendant was negligent in the treatment of the case 
and thereby caused plaintiff’s injury” 

See also Sweeney v. Erving, 35 App. D. C. 57, 43 L. R. A. 
(N. S.) 734; Grubb v. Groover, 62 App. D. C. 305, 67 F. 2d 
511; Christie v. Callahan, 75 U. S. App. D. C. 133, 124 F. 2d 
S25; Byrom v. Eastern Dispensary, etc., 78 U. S. App. D. C. 
42, 136 F. 2d 27S. 

In his opinion, the trial judge interpreted Dr. Hand’s 
testimony in response to the hypothetical question as 
“positive evidence” that “the treatment accorded plain¬ 
tiff by the defendant was in conformity with the customary, 
regular and accepted standards in effect in this area, in this 
community.” (App. 78-79) This was an erroneous inter¬ 
pretation. (App. 69-72, 74-77 and this Brief, page 5) 

Even assuming the judge’s construction of Dr. Hand’s 
testimony was correct, such opinion evidence did not fore¬ 
close appellant’s case. There was other evidence from 
which the jury could have found negligence. In Byrom v. 
Eastern Dispensary and Casualty Hospital, 78 U. S. App. 
D. C. 42, 136 F. 2d 278, this court said, p. 43: 

“Unquestionably only experts are qualified to ex¬ 
press an intelligent opinion as to what constitutes the 
proper method of treatment of a serious bone injury. 
But that their evidence should be accepted in exclusion 
of other evidence of conditions and results is contrary 
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to the applicable rule, both in this jurisdiction and 
elsewhere. As was said in Cornwell v. Sleicher, 119 
Wash. 573, 205 P. 1059, 1061, the proposition that ex¬ 
perts alone are qualified to testify as to the manner of 
treatment of a patient is ‘sound only when soundly 
applied,’ and ‘that there must be, in the nature of 
things, many instances where the facts alone prove the 
negligence, and where it is unnecessary to have the 
opinions of persons skilled in the particular science to 
show unskillful and negligent treatment. 

“In accordance with this view we said, by way of 
illustration, in Sweeney v. Erving, 35 App. D. C. 57, 
43 L. R. A., X. S., 734, that evidence that after a broken 
ankle was reset it was crooked and the ankle joint 
stiff, is admissible and should be submitted to the jury 
as tending to prove negligence in setting the ankle. 
And in Christie v. Callahan, 75 U. S. App. D. C. 133, 
124 F. 2d 825, in a suit for injuries alleged to have been 
caused by the improper use of X-ray, we rejected the 
view that negligence in treatment might be shown only 
by the testimony of X-ray specialists, and held that 
the jury was entitled to consider the character of the 
injury and the statements of the attending physician 
in connection with the evidence of experts. See also 
Crist v. White, 62 App. D. C. 269, 66 F. 2d 795; Grubb 
v. Groover, 62 App. D. C. 305, 67 F. 2d 511; Weisen- 
berg v. Hazen, 63 App. D. C. 398, 73 F. 2d 318. 

“We think the principles of these cases are applic¬ 
able here. The theory of appellants’ case, as we 
understand it, is not that Dr. Young failed to set the 
broken wrist in accordance with established medical 
practice. Rather it is that after the cast had been re¬ 
moved and it appeared that the bone or bones of the 
wrist had slipped or had never been placed in proper 
position, he failed to take any further steps. Mrs. 
Byrom’s testimony that Dr. Young looked alarmed 
when the cast was removed, and that, at another time, 
he remarked that it would be well if the wrist were 
re.broken, coupled with the fact that the bones were 
visibly protruding and obviously out of alignment, is 
evidence, if believed, tending to show that the first 
operation had failed. And admittedly Dr. Young 
neither attempted through an X-ray to determine the 
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trouble, nor by an operation to remedy it. Whether 
this evidence is true is not for us to say. It is enough 
that it was introduced. That being so, it should have 
been considered by the jury for whatever it was 
worth. Consequently, the instruction that the jury 
was to be guided only by the testimony of experts was, 
we think, incorrect. Reversed.” 

There was expert testimony about a Colles fracture from 
which the jury could have found that the result of 
appellee’s care and treatment of appellant’s fracture was 
most unusual and bad. Common sense tells the same thing. 

There was appellant’s testimony that Dr. Rush told 
appellee in appellant’s presence that “there is something 
wrong down there” when they were removing the first and 
applying the second cast and appellee did nothing about it. 
(App. 7-8) 

There was lay testimony that two casts were too tight 
and about the bad condition of the arm and hand, which 
arose while they were on, and testimony of an admission 
by appellee's medical associate in the case, Dr. Fulcher, 
that the second cast was too tight and appellant’s condition 
critical, and there was testimony of something in the 
nature of an admission by appellee and his assistant at the 
same time; that is to say, the testimony that they cut and 
loosened the cast when Dr. Fulcher said it was too tight 
and refused to treat appellant until appellee loosened the 
cast. 

The trial judge erroneously brushed aside the testimony 
of the telephone conversation between Dr. Fulcher and 
appellee, in the presence of appellee and Mrs. Rutherford, 
that the second cast was too tight, on the ground that “Dr. 
Fulcher is a neurologist. He is not a surgical man.” (App. 
78) The testimony showed that appellee and his assistant 
had accepted and acted on Dr. Fulcher’s opinion that the 
second cast was too tight. The jury could have accepted 
and acted on the same opinion. It was a question for the 
jury and not the judge. Moreover, the same testimony 
showed that Dr. Fulcher said he was in orthopedics before 
he became a neurologist. (App. 28) 
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Then there was expert testimony from Dr. Hawfield that 
the working diagnosis and the final diagnosis in Emergency 
Hospital at the time of Dr. Hand’s first operation was 
“Volkmann’s contracture.” The trial judge erroneously 
brushed this aside on the ground that Dr. Hawfield was an 
“intern” at the time of the operation. (App. 79) Actually, 
Dr. Ha'wfield’s testimony showed he had been “assistant 
resident in surgery” and “assistant chief resident in sur¬ 
gery and resident in orthopedics” and was the latter at 
the time of the operation. (App. 45-46) The judge having 
ruled that he was a competent witness, had no right to dis¬ 
regard his testimony even if Dr. Hawfield had been an in¬ 
tern at the time. Furthermore, Dr. Hand testified that 
appellant had contracture (App. 64), so that his testimony 
was not in conflict with Dr. Hawfield’s, as suggested by 
the trial judge. (App. 79) 

Dr. Hawfield also testified that a too tight cast left on 
for a period of as much as sixteen days and sixteen nights 
without being cut or loosened could be a competent pro¬ 
ducing cause of a Volkmann’s contracture. (App. 51) Dr. 
Hand gave the same testimony. (App. 67) 

Thus there was much more evidence than only “the view 
of the patient involved as to whether the application was 
proper or otherwise,” as suggested by the trial judge. 
(App. 78) 

Moreover, it is respectfully submitted that lay wit¬ 
nesses are competent to state that a cast was “tight,” that 
it was “too tight” or they may describe bad conditions of 
a limb that arose during the wearing of a cast, as the wit¬ 
nesses were permitted to do in this case, and it is a question 
of fact for the jury to determine whether or not the cast 
was too tight and whether or not it produced a Volkmann’s 
contracture, which medical experts testified results from 
an interference with the circulation of the blood and could 
have been produced by a too tight cast. 

"When an interference with the circulation of the blood 
was established by medical witnesses as the cause of a 




Volkmann’s contracture, which was the diagnosis in 
appellant's case, and by the same witnesses it was estab¬ 
lished that a too tight cast could have been a competent 
producing cause of such a contracture and there was evi¬ 
dence of two too tight casts, it is respectfully submitted 
that a prima facie case was established. 

In Christie v. Callahan, supra, this court said, p. 135: 

“ (6-8) Malpractice is hard to prove. The physician 
has all of the advantage of position. He is, presum¬ 
ably, an expert. The patient is a layman. The physi¬ 
cian knows what is done and what is its significance. 
The patient may or may not know what is done. He 
seldom knows its significance. He judges chiefly by 
results. The physician has the patient in his confi¬ 
dence, disarmed against suspicion. Physicians, like 
lawyers, are loath to testify a fellow craftsman has 
been negligent, especially when he is highly reputable 
in professional character, as are these defendants. In 
short, the physician has the advantage of knowledge 
and of proof. This increases when he is a specialist. 
What therefore might be slight evidence when there is 
no such advantage, as in ordinary negligence cases, 
takes on greater weight in malpractice suits. * # # ” 

And at page 147, this court said: 

“• * * p>^ same evidence which establishes 

that the injury was caused by over-dosage of X-rays, 
negligence is proved. 

<<• • • • * * * * * 

“The opposing view appears to be based on the 
theory that negligence in X-ray treatments can be 
shown only by direct and positive testimony of X-ray 
specialists to specific acts of negligence taking place 
in the course of the treatment. A burden so heavy is 
not required either by the general law of negligence or 
by the Sweeney case. Generally speaking, direct and 
positive testimony to specific acts of negligence is not 
required to establish it. Circumstantial evidence is 
sufficient, either alone or in combination with direct 
evidence. Circumstantial evidence may contradict 


13 


and overcome direct and positive testimony. 
The limitation on its use is that the inferences 
drawn must be reasonable. But there is no require¬ 
ment that the circumstances, to justify the inferences 
sought, negative every other positive or possible con¬ 
clusion. The law is not so exacting that it requires 
proof of negligence or causation by testimony so clear 
that it excludes every other speculative theory. 

“The Sweeney case does not deny these principles. 
Indeed, it appears to go further than they do and 
recognizes that in exceptional cases the results of 
medical or surgical treatment may be so gross in de¬ 
parture from those normally produced by competent 
and proper treatment that in themselves they are 
sufficient to sustain an inference of negligence. * * * ” 

CONCLUSION 

It is respectfully submitted that the judgment should be 
reversed. 


Arthur J. Hilland, 
Attorney for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 


392 Filed Jan. 6, 1950. Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 6-50 
Esther K. Chambers, 

1388 Tewkesbury Place, N. W., Washington, D. C., 

Plaintiff, 

v. 

Dr. William J. Tobin, 

1835 Eye Street, N. W., Washington, D. C., 

Defendant. 

Complaint 

1. This Court has jurisdiction of the within cause of 
action, the amount in controversy exceeding the sum of 
Three Thousand Dollars ($3,000.00). 

2. On, to wit, February 2, 1947 plaintiff Esther K. 
Chambers sustained a collis fracture of the left wrist. On 
February 3, 1947 defendant, Dr. William J. Tobin, reduced 
the said fracture and applied a cast. Subsequently defend¬ 
ant applied another cast and rendered plaintiff manipula¬ 
tions and post-operative care. Although it was the duty 
of the defendant to exercise due and reasonable care and 
to provide plaintiff with medical care and treatment in 
accordance with the best and usual practices then obtaining 
in the District of Columbia and its environs, nevertheless, 
and in violation of his said duty, defendant performed said 
reduction, post-operative care and manipulations in a negli¬ 
gent and careless manner. 
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3. As a result of defendant’s negligence and carelessness 
as aforesaid, the plaintiff sustained severe, permanent and 
painful injuries as follows: Volkman contracture of the 
left forearm including the hand, deformity of left forearm 
including the hand, and limitation of motion of the left 
hand and wrist, nervous shock and mental anguish. As a 
result of the said injuries, plaintiff was unable to pursue 
her usual gainful occupation and has been caused, and in 
the future will continue to be caused expense for hos¬ 
pitalization, medical care and treatment and associated 
items. 

393 Wherefore, plaintiff, Esther K Chambers, de¬ 
mands judgment against the defendant, Dr. William 

J. Tobin, in the sum of Fifty Thousand Dollars ($50,000,- 
00), besides costs. 

Joseph D. Bulman, 

Leonard A. Block, 

Attorneys for Plaintiff, 

800 Woodward Bldg. - DI 0158. 

The plaintiff demands trial by jury. 

Joseph D. Bulman. 

#*«**•*** 

394 Filed Jan. 27, 1950. Harry M. Hull, Clerk. 

Answer to Complaint 

Comes now the defendant, by and through his attorneys, 
and for answer to the complaint for negligence filed herein 
states as follows: 

First Defense : 

The plaintiff is not entitled to recover against the defend¬ 
ant in the matters set forth in the complaint, for the reason 
that she has failed to state a cause of action therein upon 
which recovery can be had against the defendant. 

Second Defense: 

The defendant admits that on, to-wit, February 2, 1947, 
plaintiff sustained a collis fracture of the left wrist; admits 
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that on, to-wit, February 3, 1947, he reduced the fracture 
and applied a cast; admits that subsequent thereto he ren¬ 
dered plaintiff medical care, including removal of the cast, 
application of a second cast, manipulation etc.; denies each 
and every other allegation of Paragraphs Two (2) and 
Three (3) of the complaint. 

Third Defense : 

For further defense to the complaint and each paragraph 
thereof and each allegation in said paragraphs, the defend¬ 
ant avers that the medical treatment rendered by him was 
without fault, neglect or carelessness, but was in accord 
with usual, approved methods of practice used by 

395 other physicians qualified to handle such cases and in 
this branch of practice in the District of Columbia 

and that any condition from which the plaintiff suffered or 
continues to suffer was as a result of the injury which she 
sustained and without fault, neglect or failure of any kind 
on the part of this defendant. 

Welch, Daily & Welch, 

By: Harry Welch, 

Attorneys for Defendant , 

710 14th St., N.W. 

********* 

396 Filed Jan. 23, 1952. Harry M. Hull, Clerk. 

Pretrial Proceedings 

Statement of Nature of Case: 

Action against an orthopedic surgeon for malpractice. 
Plaintiff claims defendant was engaged on February 3, 
1947, to care for a colies fracture of the plaintiff’s left 
wrist. 

She claims that on that day the defendant reduced the 
fracture and applied a cast, and later applied another cast 
and rendered post-operative care, including manipulations 
of the arm. 
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Plaintiff claims defendant was negligent and careless in 
that he overcorrected the fracture and applied the cast 
too tightly as a result of which plaintiff sustained a Volk- 
man contraction (permanent withering of the ligaments 
and muscles) of the left forearm, including the hand, and 
deformity (twisted out of shape) of the left forearm, in¬ 
cluding the hand, and limitation of motion of her left hand 
and wrist. 

As a result of defendant’s negligence, plaintiff also suf¬ 
fered a severe shock and great pain of body and mind, she 
was unable to carry on her usual work as a saleslady in 
the Lingerie Department of Garfinckel’s, she had to under¬ 
go two operations, one on August 20, 1948 and another 
January 25, 1950, and she has been to great expense for 
medical care and treatment, hospitalization, etc. 
397 Defendant denies all allegations of negligence of 
the complaint; admits that the plaintiff was a patient 
of his; admits that he reduced the fracture and applied a 
cast and gave post-operative care and asserts that all 
treatment and care given by him was in accord with good 
and approved practice used by other orthopedic surgeons 
in this jurisdiction and was without negligence or care¬ 
lessness of anv kind; denies anv overcorrection of the frac- 
ture; denies the cast was too tightly applied and denies 
that the plaintiff sustained a Volkman contracture. Plain¬ 
tiff’s condition was caused by the original injury which 
she received. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Defendant agrees to produce the X-rays made by the 
medical firm of Drs. Groover, Christie and Merritt on 
March 5, 1947, if he has possession or control of them. 

All X-rays may be received in evidence without formal 
proof, subject to objections on the ground of relevancy or 
competency. 
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All hospital bills and doctors’ bills and canceled checks 
in payment thereof initialed by counsel for the defendant 
may be received in evidence without formal proof, subject 
to objections on the ground of relevancy or competency. 

It is hereby ordered that paragraph 3, line 3, of the com¬ 
plaint may be amended by changing the word “hand” to 
“forearm” and by adding after the comma after forearm the 
words “including the hand” and that line 4 of the same para¬ 
graph of the complaint may be amended by adding after 
the word “deformity” the words “of the left forearm, in¬ 
cluding the hand,”. 

Mathew F. McGuire, 

Pretrial Justice. 

Dated Jan. 23, 1952. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Austin J. Hill and, Plaintiff. 

J. Harry Welch, Defendant. 

1/18/52. 

**#•*•*** 

398 Filed May 2, 1952 

Verdict and Judgment 

This cause having come on for hearing on the 30th day 
of April, 1952, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: Ophelia L. Preston, Rose 
P. Feole, Virginia A. Koiner, Alvin E. Anderson, Anna M f 
Pemberton, Louis C. Schaefer, William C. Killian, Joseph 
D. Miller, Myrtle P. Lewis, Teresa M. Torrence, Vaden S. 
Pitts, George E. Towles, Sr., who, after having been duly 
sworn to well and truly try the issues between Esther K. 
Chambers, plaintiff and Dr. William J. Tobin, defendant 
and after this cause is heard and given to the jury in charge, 
they upon their oath say this 2nd day of May, 1952, that 
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they find for the defendant against said plaintiff, bv direc¬ 
tion of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

Harry M. Hull, 

Clerk. 

By James C. Wilkes, Jr., 
Deputy Clerk. 

By direction of Judge Charles F. McLaughlin. 

********* 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
********* 

8 Esther K. Chambers, the plaintiff, was called as a 

witness in her own behalf and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

********* 

21 The first cast was removed and Dr. Tobin took 
my hand, this left hand where the fracture was, took 
my hand in one of his hands and my upper arm in another 
one of his hands and took and pushed the bones together. 

I said, “Dr. Tobin, in God’s name why didn’t you give 
me an anesthetic for this?” He said, “I should have and 
I still may have to but scream, cry, do anything you want 
to.” 

A Catholic sister held this right hand. She was right 
here at my right shoulder (indicating) and he very cruelly 
took and pushed those bones together and then applied the 
second cast. 
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Dr. Rush was assisting and he took the fluoro- 

22 scope and said, “Dr. Tobin, don’t you think we 
should look through this?” and he said, “Yes.” So 

they looked through the fiuoroscope and Dr. Rush said, 
“Dr. Tobin, there is something wrong down here,” and 
Dr. Tobin said, “Oh, finish up with her. I have got to go 
to my classes. She will be all right.” 

Q. Who applied the second cast? A. Dr. Tobin. 

Q. And who assisted him ? A. Dr. Rush. 

Q. Were they both there until the job was completed? 
A. No, sir. 

Q. Who completed it? A. Dr. Rush. 

Q. Will you describe how that cast felt on your arm? 
A. That cast was very tight from the first day it was 
applied. 

Q. When it was applied, wdiat was the condition of your 
arm with respect to any swelling? A. The hand and fingers 
were very swollen and the upper arm was very swollen. 

Q. Will you describe the nature and the extent of the 
swelling of the fingers and the upper arm when that second 
cast was applied? A. My arm was very swollen 

23 above the cast and my fingers and hand were very 
swollen and discolored beneath the cast. 

#•••••••• 

24 Q. Mrs. Chambers, during the two-day period, 
from February 12, 1947, when the second cast was 

applied and February 14 of the same year when you were 
discharged from Georgetown University Hospital, during 
that two-dav period, did you see Dr. Tobin? A. Possibly 
once. 

Q. Did you have any conversation with him? A. In re¬ 
gard to the discharge and the tightness of the cast. 

#•••••••• 

25 Q. After you returned home, did you see Dr. Tobin, 
that is, after you returned home on February 14? A. 

I saw him Saturday morning in his office, which was the 
15th of February. 
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Q. When did you begin going to his office? A. The 15th 
of February. 

Q. How often did you go to his office? A. Every day. 

Q. Who accompanied you on these occasions when you 
went to his office? A. My sister-in-law drove me down 
there and accompanied me. 

Q. How long did she continue to drive you? A. Until 
the 9th of March. 

Q. During that period from February 15 to March 9, 
did Mrs. Rutherford always accompany you during that 
period? A. Yes. 

Q. Referring now to that same period, about how many 
times did you see Dr. Tobin? A. I would say six or eight 
times. 

26 Q. Did you have any conversations with him? A. 
Yes, sir. 

Q. What were the conversations? A. In regard - 

********* 

27 Q. Did you see anybody else in his office, other 
than Dr. Tobin? A. Dr. Rush. 

Q. During that time, about how many times did you see 
Dr. Rush? A. I saw Dr. Rush more times than I saw Dr. 
Tobin. 

Q. Did you have any conversations with him? A. Yes, 
sir. 

Q. Can you fix the exact dates during the period, Febru¬ 
ary 15 to March 9, when you had those conversations? A. 
I am sorry, it would be very hard. 

Q. What were the conversations you had with Dr. Rush? 
A. In regard to the tightness of the cast and the amount of 
pain. 

Q. Did you see anyone in his office other than Dr. Rush 
and Dr. Tobin? A. His physical therapist. 

Q. Who was his physical therapist? A. Mrs. 

28 Lowry. 

Q. Did he have more than one that you saw? A. 

Yes. 
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Q. What was the name of the other one? A. A Miss 
Robbins and a Mrs. Robertson. 

Q. What was Mrs. Robertson’s first name? A. I couldn’t 
tell you. 

Q. Did you have any conversations with them ? A. With 
Miss Lowry, the physical therapist. 

Q. What was the conversation? 

Mr. Welch: I object to that unless it was in the presence 
of the defendant. 

The Court: The objection seems to be good. 

Mr. Hilland: If Your Honor please, it is in relation to a 
conversation with the physical therapist who works in Dr. 
Tobin’s office and who gave the plaintiff treatments in the 
absence of the doctors. 

Let me lay the groundwork, then. 

By Mr. Hilland: 

Q. Did you receive any treatments in that office from 

anvone other than Dr. Tobin and Dr. Rush? A. Miss 

Lowrv. 

* 

Q. What kind of treatments did you receive from her? 
A. Diathermy. 

Q. How often did you receive diathermy from her? 
29 A. Daily. 

Q. On whose behalf did she give you those dia¬ 
thermy treatments? A. Dr. Tobin. 

Q. During the course of those diathermy treatments or 
physiotherapy treatments, did you have any conversation 
with Miss Lowry? A. I asked her- 

Mr. Welch: I object to that, if the Court please. The 
question was, “Did she have any conversation wdth Miss 
Lowry.” 

The Court: Answer yes or no. 

The Witness: Yes. 
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By Mr. Hilland: 

Q. What were the conversations ? 

Mr. Welch: I object to that question as to what they 
were. In the first place, the only witness is that she was a 
physical therapist who gave diathermy treatments which, 
I assume, is the application of heat and other things for 
that condition. There is no showing she was qualified to 
discuss medical treatment in the medical sense nor is there 
any showing she had authority to bind the doctor in con¬ 
versations of any kind. He was not present and we object 
to the conversation. 

The Court: The Court can rule in the presence of the 
Jury? 

30 Mr. Welch: Whichever you prefer. 

The Court: The Court does not deem that the 
extent of the agent is shown and the extent of the ac¬ 
quaintance with the subject matter of the case, et cetera, 
is shown, and the qualifications of the witness, even if it be 
shown to be binding upon the defendant is such as to qualify 
the witness, the physiotherapist, to bind the defendant in 
respect of the limited matter concerning which the inquiry 
is being made. 

Unless there is further foundation shown or established 
to meet the point, the Court feels the objection is good and 
it will be sustained. 

Mr. Hilland: May we approach the bench, Your Honor? 

(Thereupon counsel approached the bench and 
the following proceedings were had out of the hear- 
of the jury:) 

The Court: The reason the Court asked the question is 
that it goes into matters concerning which the Court does 
not feel the jury should hear comment on by the Court and 
colloquy between Court and counsel. 

Mr. Hilland: I wanted to approach the bench to make 
the proffer of what this conversation would have been. 
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Mr. Welch: I think he is talking too loud. 

Mr. Hilland: If it had been admitted in evidence, it is 
simply that Mrs. Chambers notified the physiotherapist, in 
these conversations, that the cast was too tight and 
31 that the pressure was too great and it was paining 
her and cutting her arm and cutting up above the 
cast and cutting the back of her hand at the lower end of 
the cast, in other words, for the purpose of showing notice 
to Dr. Tobin. That is all I am offering it for, that she con¬ 
veyed notice of that problem to him. 

The Court: The ruling, as indicated, will stand. 

• •••#•#•# 

35 Q. Mrs. Chambers, after these occasions that you 
talked to Dr. Tobin and his assistant, Dr. Rush, be¬ 
tween February 15 and February 28, 1947, did either he 
or Dr. Rush do anything about your cast? A. No. 

Q. Did there come a time when Dr. Tobin sent you to 
another doctor? A. Yes, sir. 

Q. Can you fix the time when that occurred ? A. Febru¬ 
ary 28. 

Q. To whom did he sent you that time? A. To Dr. 
Fulcher. 

Q. Where wras Dr. Fulcher’s office at that time? A. It 
was at Connecticut and M Streets, Northwest, on the south¬ 
west corner. 

Q. At the time or just before Dr. Tobin sent you to Dr. 
Fulcher, did you have a conversation with Dr. Tobin? A. 
Dr. Tobin- 

Q. Answer yes or no. A. Yes. 

Q. Where did you have that conversation? A. Dr. Tobin 
called me. 

Q. Just a minute. Where did you have that con- 

36 versation? A. At my home. 

Q. What was the conversation? Was that by tele¬ 
phone? A. That is right. 
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Q. What was the conversation? A. Dr. Tobin called me 
three or four times and told me that he was very worried 
about my arm and that at one time he thought I was going 
to lose my arm because of a gangrenous condition and I 
asked him what he was going to do about it and he said 
he did not know. 

• **•••*#* 

37 Q. How many telephone conversations did you 
have with Dr. Tobin? A. Four or five. 

Q. Was the subject matter of all those conversations the 
same? A. That is right. 

Q. W T as the subject matter of those conversations what 
you just testified to, about the gangrenous condition? A. 
With the exception of the last telephone call. 

Q. WTiat was the last telephone conversation? A. That 
is when he told me that he would like to have me go 

38 to Dr. Fulcher’s office. 

Q. Did he tell you why he wanted you to go there ? 
A. He told me that I should go there and have some of that 
“magic juice” for the relief of the pain. 

Q. What else did he say? A. And he told me where Dr. 
Fulcher’s office was located. 

Q. Did you make an appointment with Dr. Fulcher? A. 
Dr. Tobin made an appointment with Dr. Fulcher. 

Q. For what date? A. February 28. 

Q. Did you go there? A. Yes, sir. 

Q. Did anybody accompany you? A. My sister-in-law, 
Mrs. Rutherford. 

Q. Will you tell what occurred in Dr. Fulcher’s office 
when you arrived there? A. My sister-in-law and myself 
walked into Dr. Fulcher’s office and sat waiting for him 
to see us. 

Dr. Fulcher called for me to come in and my sister-in- 
law accompanied me into his private office. I told him that 
I was Dr. William J. Tobin’s patient whom he had called 
about and he looked at my arm and he looked at the hand 
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and he turned around and he said, “When I see something 
like this, it makes me want to go back into my old 

39 field of work, orthopedics.” 

So he picked the receiver up and he called Dr. 
Tobin and he said, “Dr. Tobin, do you realize the condition 
of this woman’s hand and fingers ? Do you realize the con¬ 
dition of this cast? Do you know how tight it is?” 

Then he said, “I will not touch this woman’s arm until 
you cut this cast.” He had an exchange of conversation 
with Dr. Tobin and, as he put the receiver back down on 
the hook, he came down with the receiver this way (indi¬ 
cating) and he said, “Causalgia—hell!” and slammed down 
the receiver. 

Dr. Fulcher said, “You go down to Dr. Tobin’s office and 
have him cut that cast and then come back here and I will 
give you the treatment. 

Q. Anything else ? A. My sister-in-law was sitting there. 
We left Dr. Fulcher’s office and drove to Dr. Tobin’s office 
and entered Dr. Tobin’s office and Dr. Tobin was standing 
there with Dr. Rush by the side and I said, “Dr. Tobin, 
Dr. Fulcher has refused to work on me until you cut the 
cast. He says the cast is too tight. ” 

Dr. Tobin said, “I thoroughly disagreed with Dr. Ful¬ 
cher but I will go along with him.” Then he, with the 
assistance of Dr. Rush, cut the cast. 

I returned to Dr. Fulcher’s office and he gave me 

40 novacaine, a nerve block or gave me the 22 needles 
back up here (indicating) that would deaden the pain 

and the nerves of the fingers. 

Q. Was that all the same day? A. All the same after¬ 
noon. 

Q. How many injections of novacaine did you see that 
he gave you? A. Dr. Fulcher told me he injected me with 
22 needles back up here, along here (indicating). 

Q. When he finished that or "when he gave you those in¬ 
jections, w T as anybody else present? A. No. He refused 
to let my sister-in-law, Mrs. Rutherford, come back into the 
emergency room. 
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Q. Was that treatment given you by Dr. Fulcher in a 
different room than his office where the other conversation 
had occurred? A. Yes. 

Q. W r hen he finished giving you those injections, did he 
give you any further advice? A. I was in the room back 
there for one hour or one hour and a half after he gave me 
the injections and I got up and got dressed, when he told 
me I could leave. 

I got up and dressed and came out into his private office 
and he said, “Mrs. Chambers, I have a little bit of advice 
for you. If that arm is not better within 48 hours, 

41 don’t come back to me, but, if that arm is not better 
within 48 hours, get into a hospital and have it taken 

care of.” 

Q. Did you convey that advice that you got from Dr. 
Fulcher to Dr. Tobin? A. Yes, sir. 

Q. When? A. The following Monday. 

Q. At that time, what was the condition of your arm ? A. 
The pain was teriffic. The discoloration, the swelling, it 
was in just the same condition. 

Q. Did he put you back in any hospital? A. No. I told 
Dr. Tobin- 

Mr. Welch: She has answered the question, if the Court 
please. 

The witness: I am sorry. 

By Mr. Hilland: 

Q. Did he put you back in any hospital? A. No. 

Q. What conversation did you have with him and what 
did he say? 

Mr. Welch: When was this? 

Mr. Hilland: The following Monday. 

The Witness: I told Dr. Tobin that Dr. Fulcher had 
advised, me to return, to get back into a hospital within 48 
hours if my arm did not show improvement and Dr. 

42 Tobin said, “For what?” 
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I said, “I don’t know.” He said, “You should go 
back up there and get some more of that ‘magic juice.’ ” 

I said, “Dr. Tobin, I can’t take any more of that stuff,” 
and Dr. Tobin turned around to Dr. Rush, and said, “Bob, 
have you ever met a woman like this?” 

By Mr. Hilland: 

Q. "Was there any further conversation? A. That is all. 

Q. Did he do anything to your arm? A. No. 

Q. Did he give you any kind of treatment at that time? 
A. No. 

Q. Was the second cast still on at that time when you 
had that conversation? A. Yes, sir. 

Q. Do you remember the approximate date that Dr. Tobin 
removed the second cast ? A. Dr. Tobin removed the second 
cast the 15th of March, which was my birthday. 

Q. And then what did he do at that time ? A. He put it 
in a half cast. 

Q. Will you describe to the Court and jury how your 
arm looked, your arm and wrist and hand, how they looked 
when it was taken out of that second cast? A. It 
43 was frightfully swollen and very discolored. 

Q. At the time that that second cast was taken off 
and the half cast was applied, who was attending you at 
home? A. My sister. 

Q. What was her name? A. Mrs. Donahue. 

Q. When had Mrs. Rutherford left? A. She left for 
home the 10th of March. 

Q. How long did the half east remain on your arm? A. 
Until the 7th or 8th of April. 

Q. What was the condition of your arm when the third 
cast was removed, when the half cast was removed? A. 
My first—my fingers, my entire hand went like this (indi¬ 
cating). 

Q. Are you trying to illustrate a closed fist? A. Yes, a 
fist closed which I cannot do successfully with either hand 
at the present time. I went to Dr. Tobin and asked Dr. 
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Tobin what can be done for it and at that time Dr. Rush 
was standing by or in his own office, or we could have walked 
back there to Dr. Rush, and Dr. Tobin said, “Bob, what 
am I going to do with this lady’s fingers, wuth her hand?” 
Dr. Rush said, “Bill, you had better get her one of those 
‘banjo’ things.” So Dr. Tobin then told me—he called the 
Capitol Orthopedic Company and he told me to go down 
there and have my hand and arm measured for a 
brace. 

44 Q. Did you do that? A. Yes, sir. 

Q. Did you get the brace? A. I got the brace. 

Q. Do you remember what date that was? A. The 8th 
of April. 

Q. Is this the brace with which you were fitted? A. Yes. 
Mr. Hilland: I would like to have this marked as Plain¬ 
tiff’s Exhibit 1. 

(The brace was thereupon marked Plaintiff’s 
Exhibit No. 1 for identification.) 

By Mr. Hilland: 

Q. Mrs. Chamber, is this the mechanical device that you 
got at Capitol Orthopedic Company? A. That is correct. 

Q. Will you show how’ this worked on your arm? A. 
Yes, sir. 

The Court: Are you offering it? 

Mr. Hilland: Yes, I offer it in evidence, Your Honor. 
Mr. Welch: I have no objection. 

The Court: It will be received. 

(The brace previously marked for identification 
as Plaintiff’s Exhibit No. 1 was received in evi¬ 
dence.) 

By Mr. Hilland: 

Q. Mrs. Chambers, how* long did you wear that device? 
A. I wore this device from the 8th of April, 24 hours a day. 
I slept with it. I never took it off only for bathing pur- 
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poses. I wore it from the Sth of April until the latter 
part of June. 

********* 

46 Q. At the time your fist was closed, will you il¬ 
lustrate with your right hand what the position of 

your arm was with respect to this? A. (Indicated.) 

Q. Will you stand up and show the jury and will you de¬ 
scribe for the record, in words, the position of the palm of 
your hand, in which direction did it go ? A. It went to the— 
it was completely turned. 

Q. Outward? A. That is correct. 

Q. As distinguished from backward, it was outward? A. 
That is correct. 

Q. And your fist was clenched? A. That is correct. 

Q. The outward turn of your wrist, when was it first 
observed that your arm and hand were fixed in that posi¬ 
tion? A. When I was in Georgetown University Hospital. 
Q. You mean when it came out of the first cast? 

Mr. Welch: I don’t think you should testify. 

Mr. Hilland: All right. 

The Court: Let the witness state the facts. 

By Mr. Hilland: 

Q. What was the condition of it in that regard when you 
came out of that first case? A. It was in this- 

47 Q. The same position? A. The same position. 

Q. With respect to the position when it came out 
of the second cast? A. Same position. 

Q. When it came out of the third cast? A. The same. 

Q. After you wore this device that you got at Capitol 
Orthopedic Company, when you stopped wearing it, what 
was the position of your fingers after you stopped wearing 
it? They were open at that time? A. That is right. 

Q. Did they stay in that position ? A. That is right. 

Q. Could you close your first? A. No, sir. 

Q. Could you appose any of your fingers to your thumb? 
A. No, sir. 
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Q. What was the position of your hand at that time with 
respect to the outward turn that you have described ? Did 
that device correct that outward turn? A. No, sir. 

***•••*** 

49 Q. In the latter of July, 1947, did you have a 
conversation—without stating what it was—did 

50 you have a conversation with Martha Robertson? A. 
Yes. 

Q. As a result of that conversation with her, did you 
make a telephone call to anybody? A. Yes. 

Q. To whom did you make a telephone call? A. To Dr. 
Frank M. Hand’s office. 

Q. Did you have a conversation with Dr. Hand? A. No. 
Q. Did you have a conversation with anybody in his 
office? A. His secretary. 

Q. What was the conversation? A. I asked- 

Mr. Welch: I object to Dr. Hand’s secretary. If she 
made an appointment, I have no objection to that. 

By Mr. Hilland: 

Q. Did you make an appointment? A. Yes. 

Q. After you had made the appointment, did you go to 
see Dr. Hand? A. Yes, sir. 

Q. Do you know what date you went to see Dr. Hand? 
A. The 6th of August. 

51 Q. Of what year? A. 1947. 

Q. After you saw’ Dr. Hand, did you go to see Dr. 
Tobin? A. Yes, sir. 

Q. When? A. Around the 9th of August. 

#**•*••#* 

52 I said, “Dr. Tobin, I frankly don’t want you to do 
anything more on my arm. I have been to see 

another orthopedic specialist, Dr. Frank M. Hand. He has 
been very highly recommended to me and I w’ould like to 
have him do the correction work on my arm and my hand, 
if it is all right wdth you.” 
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I said, “I am a little bit afraid of getting another doctor, 
of being able to get another doctor.” 

Dr. Tobin said, “Well, yes, but he will never take your 
case because he is a friend of mine.” 

I said, “Well, I was in his office last Wednesday. Do you. 
mind calling him while I am here and asking Dr. Frank M. 
Hand if he will do the correction work on my arm?” 

Dr. Tobin said, “Yes, I will call him but he will never 
do it.” 

So, he called him and he said, “Dr. Hand, Mrs. Chambers 
is sitting in my office at the present time and she is going 
to have to have surgery done on her arm and hand and she 
would like to know if you would do it.” She would like to 
have you do it.” 

He said, “Well, fine. Yes, I will tell her. You and Mrs. 
Chambers can get together and make the arrangements.” 

Dr. Tobin turned around and said to me, “I told you he 
would do it.” He said, “Now, get together with Dr. 
53 Hand and make your arrangements.” 

Q. Did you get together with Dr. Hand? A. Yes. 

Q. What did Dr. Hand recommend? A. A series of 
manipulations. 

Q. Did you follow his advice? A. Yes. 

Q. When? A. I entered Emergency Hospital the 19th 
of August, 1947. 

Q. Who gave you those manipulations? A. Dr. Frank 
M. Hand and Dr. Tobin made the first manipulations. 

Q. How many? A. The first two. 

Q. Will you tell the jury what those manipulations con¬ 
sisted of? A. I had novacaine intravenous and pentathol 
and I had my arm manipulated. 

Q. You were under a general anesthetic? A. A general 
anesthetic. 

Q. So you didn’t know what was going on? A. No. 

Q. Who gave you the third manipulation? A. Dr. 
Tobin. 
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54 Q. Over what period of time did these six mani¬ 
pulations occur ? A. From the 20th of August until 

around the first of September. 

Q. Who gave you the third one? A. Dr. William J. 
Tobin. 

Q. Do you know who else was present when that was 
given? A. The anesthetist and Martha Robertson. 

Q. Is that the same Martha Robertson to whom you re¬ 
ferred a while ago ? A. That is right. 

Q. Was Dr. Hand present at that one? A. No. 

Q. What kind of anesthetic did you have at that time? 
A. I don’t know. I know I had novocaine. 

Q. Was it a general anesthetic? A. Yes. 

Q. After you came out of the anesthesia, did you have a 
conversation with Martha Robertson, without stating what 
it was? A. Yes. 

Q. As a result of that conversation with Martha Robert¬ 
son, what did you do? A. I called Dr. Tobin and discharged 
him from my case. 

55 Q. Since that time, has Dr. Tobin treated you? 
A. No, sir. 

Q. Has anybody in his office treated you? A. No, sir. 
Q. Have you had any kind of treatment in his office ? A. 
No, sir. 

Q. Have you been to his office? A. Once. 

Q. When? A. December 20, 1948—December 20 or 22. 
I can’t be accurate about those dates. 

Q. Did you have a conversation with him? A. Yes. 

Q. What was the conversation? A. I told Dr. Tobin that 
I was up there on a rather unusual mission; that I had come 
up there to ask him to help me financially; that I had been 
through so much physicalllv, mentally and financially; that 
I really felt that he was responsible and if he would see me 
through financially I said, “If you will take care of the 
financial end of it, I then will take the limb, the crippled 
limb.” 
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Dr. Tobin said, “It can’t be done. It is strictly against 
legal ethics.” 

Q. You mean “legal ethics”? A. Medical ethics, I am 
sorry. I said then, “What am I going to do, just 

56 carry the bag from here on in?” He said, “Well, I 
don’t know. Why don’t you sue me?” 

I said, “I hadn’t thought about that.” 

“Well, he said, “Mrs. Chambers, there just isn’t any¬ 
thing that I can do and I want to wish you a Merry Christ¬ 
mas,” and with that he opened his office door. 

Q. Did you leave? A. I left. 

Q. Coming back to these manipulations, the series of 
manipulations at the end of the period when you discharged 
him, did you receive the other three manipulations? A. 
Y"es. 

Q. Who gave them to you? A. Dr. Frank M. Hand. 

Q. Was that at the same hospital, the same confinement? 
A. What is right. 

Q. Did those manipulations, or in those manipulations, 
what were they undertaking to do at that time? A. To 
manipulate the hand and fingers very gently and to try to 
rotate the wrist and to soften the ligaments and tendons. 

Q. Trying to rotate the wrist? A. That is right. 

57 Q. And the hand? A. That is right. 

Q. Did those manipulations correct the deformities 
and disabilities that you had? A. No, sir. 

Q. Did you continue under Dr. Hand’s care? A. Daily. 

Q. What kind of care and treatment did you get at his 
office? What was the nature of it? A. I had the whirlpool 
and massaging and forcing of the wrist. 

Q. Daily, for how long? A. From September until the 
following August. From September until—let me be right 
about this now, if I can—from September until the follow¬ 
ing June, I would say daily, and then three times a week 
from June until August. 

Q. You mean from September of 1947 until June of 
1948 ? A. That is correct. 
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Q. And then how many times a week? A. Three times 
a week. 

Q. In the summer of 1948, did Dr. Hand make any further 
recommendation to you? A. Yes. He told me that he could 
do some work, some surgery on my arm that would bring 
back the use of my wrist; that he could bring this back to 
me and also the fingers, which still were like that (indi¬ 
cating). 

58 Q. At that time, could you appose your fingers to 
your thumb? A. No, sir. 

Q. Did you follow his recommendation? A. Yes, sir. 

Q. When? A. I entered the hospital the 19th of August, 
1948. 

Q. Did he operate on you? A. August 20, 1948, the fol¬ 
lowing day. 

Q. Do you know what kind of operation was performed 
on you? A. Well, I know that he re-broke my arm. 

Q. Where? A. Right here (indicating). 

Q. What was the site of the original fracture? A. Right 
here (indicating), right this way. 

Q. That is just a little above the wrist? A. That is cor¬ 
rect. 

Q. And the other break where he re-broke it was just 
below the elbow? A. That is right. 

Q. What else, if anything, did he do at that time? A. 
He re-broke the arm and he told me that he went in here 
(indicating) and he said that all of the tendons, ligaments, 
everything up in here (indicating) were all twisted. 

59 It was just a solid mass of twisted ligaments and 
tendons and he told me he had gone in there and re¬ 
paired them, one by one. 

Q. What else did he do on that occasion? A. He also in¬ 
serted a silver plate. 

#**•*•### 

Q. During that period of time after you left the hospital 
were you under any care or treatments at Dr. Hand’s office? 
A. Yes. 




24 


Q. What was the nature of those treatments? A. The 
cast was removed within three weeks’ time and I was a 
daily patient at Dr. Hand’s office for physiotherapy and the 
treatments included the limbering of the fingers and still 
the forcing of the arm. 

Q. How long did those treatments continue? A. 

60 They continued until the following summer. 

Q. You mean the summer of 1949? 

********* 

Q. After that operation on August 20, 1948, did you 
have any more use of your fingers? A. Yes. 

Q. Will you tell the jury what further use you acquired 
of your fingers as a result of that operation? A. After 
Dr. Hand operated on me I, for the first time, from Febru¬ 
ary 2, 1947 until possibly the middle of September, 

61 for the first time I could reach that finger only (in¬ 
dicating). 

Q. Did there come a time when you could reach the other 
fingers? A. Yes. 

Q. 'When was that? A. Slowly, possibly within the next 
year, I would say. 

Q. What other physical change did you observe in your 
hand and wrist after that operation? A. Dr. Hand had 
brought my hand into a normal position. 

Q. In other words, it was no longer turned out? A. No, 
sir. He relieved me of this (indicating) to a certain extent. 

Q. Was there any other physical change that you ob¬ 
served as a result of that operation? A. The bringing of 
the hand into position and the fingers, I believe. 

Q. Was there any change in the physical condition of 
your wrist itself, after this operation? A. No, sir. 

Q. What motion do you have in your wrist since that 
operation? A. Excuse me, I am sorry. Dr. Hand did give 
me this (indicating). 

The Court: You will have to speak a little more 

62 loudly, please. 
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The Witness: I said Dr. Hand did give me this (in¬ 
dicating). Before Dr. Hand operated on me, I could not 
move this at all but Dr. Hand gave me this (indicating). 
That is the extent of motion that I have in my wrist but I 
have nothing. I have nothing at all. 

By Mr. Hilland: 

Q. Can you turn your hand like this (indicating) as you 
are turning your right hand now? A. No, sir. 

Q. Can you rotate it? A. I can do that (indicating), 
that way. 

Q. You can swung it this way (indicating) ? A. This way 
and this way but this—nothing. 

Q. Can you flap it up and down like this (indicating)? 
A. That is it, like this (indicating). 

Q. Do you have any pain in that arm? A. At all times. 

Q. Will you describe it to the jury? A. I have pain from 
here to here (indicating) because of everything being con¬ 
tracted from here to here (indicating). There are times 
when it just contracts on me and it is just like when your 
foot goes to sleep and I have to stand on the street and 
could just scream with it, but don’t. It is just in pain at 
all times from contracture. 

63 Q. The treatments that you had at Dr. Hand’s 
ofiice, will you describe whether or not they were 
painful? A. The treatments that I received at Dr. Hand’s 
office were excruciating. The forcing treatments were 
terrible. 

Q. When you say “forcing treatments,” do you mean the 
one turning- A. This (indicating). 

Q. Can you clench your fist now with your left hand ? A. 
That is my fist (indicating). 

Q. Is that the full extent of the clench that you have? 
A. Yes, sir. That is my fist right there (indicating). That 
is everything that I have got. 

Q. Is there any difference in the length of your arms? 
A. Yes, sir. 
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Q. Will you illustrate that to the jury? A. Yes, sir. 

Q. Stand in front where they can see you. 

(The witness stood before the jury.) 

Q. There are some scars on your left arm, Mrs. Cham¬ 
bers. Are they the result of your operations Dr. Hand per¬ 
formed on you? A. Yes, sir. 

Q. I believe you testified that after he operated on you 
in August, 1948, you continued to receive treatments 

64 at his office? A. Yes, sir. 

Q. How frequently did you receive those? A. 

Daily. 

Q. Over what period of time? A. For several months. 
I would say from September until possibly the following 
June. 

Q. And then how frequently did you receive them? A. 
Three times a week. 

Q. And continuing up to that time? A. Up until the 
summer of 1950. 

Q. Up to the summer of 1950? A. Possibly later than 
that. 

Q. At any time during 1950, did he perform another 
operation on you? A. Yes, sir. 

Q. When ? A. Dr. Hand operated on my arm the 25th of 
January, 1950. 

Q. Where? A. Right here (indicating). 

Q. I mean at what place. A. I am sorry. At Emergency 
Hospital. 

Q. Do you know what the purpose of the operation was 
at that time? A. Yes, sir. 

65 Q. What did he do? A. Dr. Hand operated on my 
arm in there (indicating). He told me he had to do 

very necessary repair work along with removing the silver 
plate that he had put in my arm. 

##*•*•*## 
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Q. When and where did Dr. Hand last examine you? A. 
Dr. Hand examined me in his office. 

Q. When? A. It could have been the first of April or the 
latter part of March. 

Q. This year? A. Yes. 

Q. At that time did he recommend further surgery? A. 
Yes. 

Q. Did he state what? A. He said it was most important, 
that I would feel great relief if I would have him go in here 
(indicating) and operate. 

66 Q. In the back of your hand, is that -where you are 
pointing? 

67 Q. Do you know how much you have paid Dr. 
Hand? A. Possibly $700. 

Q. Do you know how much you still owe him? A. $719. 

********* 

6S Q. While he is marking those exhibits, I want to 
ask you, Mr. Chambers, if you saw Dr. Fulcher on 
more than one occasion? A. Yes, I did. 

Q. How many times did you see him ? A. I saw him three 
times; twice on the 28th of February, 1947, and once in 
August, July or August. 

Q. Did he examine your arm at that time ? A. He looked 
at my arm. 

Q. Did you have a conversation wuth him? A. Yes. 

********* 

70 Q. Have you already testified to that conversation? 
A. No, sir. 

Q. All right. What was it? 

Mr. Welch: WTien was it? 

The Witness: The last part of July or August, 1947. I 
came from Dr. Tobin’s office to see Dr. Fulcher profession¬ 
ally. 
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Dr. Tobin told me that nerves was what was wrong with 
my arm so I called and asked Dr. Fulcher if I could see him 
and he said, “Yes,” and I went up there and I said, “Dr. 
Fulcher, I have just come from Dr. Tobin’s office and I 
understand that the condition of my arm is due to nerves.” 

Dr. Fulcher said, “Nerves, hell. My dear lady, you are 
the victim of an orthopedic mistake. You have a Volk- 
mann’s contracture from too tight a cast and you have an 
over-corrected arm. It is the first time since I left the 
orthopedic field that I wish I was back in it. I would like 
to do what I could for you and your arm.” 

So I said, “'Well, I have been to Dr. Frank M. Hand. He 
had been recommended to me for surgery.” He said, 
“Well, if anyone can do something for your arm, Dr. Frank 
Hand can but, remember, as long as you live, you will 

71 never turn that arm.” He said, “You have an over- 
corrected arm,” so I left. 

Q. Did Dr. Hand, in his operation, correct that turn? A. 
No, sir. 

72 Cross Eocamination 
By Mr. Welch: 

***•*•#*• 

89 Q. Did he see you that afternoon of the 3rd? A. 
Could have, after classes, yes. 

Q. But did he? A. Yes. 

**•*••**• 

Q. On the occasion, did you discuss with Dr. Tobin any¬ 
thing about the swelling in your arm and the discoloration ? 
A. I discussed with Dr. Tobin the tightness of the cast. 

Q. Did you hear what I asked you? A. I am sorry. No, 
I did not. 

90 Q. You did not? A. No. 

Q. On that occasion did Mrs. Donahue discuss with 
Dr. Tobin the discoloration or the swelling in your arm? 
A. No. 
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Q. On that occasion, did you discuss anything else with 
Dr. Tobin? A. Yes. 

Q. What? A. The tightness of the cast. 

Q. How did you discuss it with him? What did you say? 
A. I asked Dr. Tobin if he didn’t think the cast was too 
tight. 

Q. Did he then examine it? A. No. 

Q. Didn’t he look at it? A. No. 

Q. What did he say? A. He said “No.” I asked Dr. 
Tobin if the cast could be cut and he said the cast could not 
be bothered. 

Q. That was after the cast was put on? A. Yes. 

Q. And you deny that it was cut that day? A. Yes. 

***•••••• 

98 Q. Did you have any discussion with Dr. Rush con¬ 
cerning the discoloration? A. No. 

Q. Did you have any discussion with him concerning the 
swelling? A. Yes; I had a discussion with him concerning 
the tightness of the cast which had cut into the knuckle of 
the index finger. 

Q. That was the 5th? A. The 6th. 

Q. When had you noticed the cutting? A. Two or three 
days before. 

Q. Two or three days before? A. Yes, sir. 

Q. Had you told anybody about it? A. Yes. 

99 Q. Who had you told? A. The nurse. 

Q. What nurse did you tell? A. The nurses on 
duty. I don’t remember their names. 

Q. When Dr. Tobin was in, did you ask him about it? 
A. Yes. I showed Dr. Tobin the cut. 

Q. You did show him? A. Yes. 

Q. When? A. It could have been the 4th or the 5th. 

Q. Well, when was it? A. I am awfully sorry. I wish 
I could be honest in answering just that date. It could 
have been the 4th and it could have been the 5th. 
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Q. And it could have been the 6th or the 7th? A. Well, 
I am sorry. 

Q. You don't know when it was? A. Well, I know it was 
four or five days after Dr. Tobin reduced the fracture, that 
the cast cut into the knuckle of the index finger. 

Q. And on the day that it cut in, did you talk to Dr. 
Tobin about it? A. Possibly that day, yes. I will say yes. 
Q. When you first talked to him about it, what did he 
say? A. Nothing. 

100 Q. Did he look at it? A. Yes. 

Q. Did he apply anything to it? A. No. 

Q. Did he give any directions in your presence concern¬ 
ing it? A. No, sir. 

Q. Did you ask him to do anything about it ? A. I asked 
him to cut the cast. He said it could not be cut. 

Q. Was that with respect to the finger? A. It was here 
(indicating). 

Q. It wasn’t with respect to anything else? A. Yes, the 
entire arm. 

Q. Did you want him to cut it because of this finger, cut 
the entire cast? A. I wanted him to ease the cast up for me. 

Q. We are talking about two different things. A. And 
I wanted him to cut the cast right here (indicating) and I 
asked him to cut the cast here (indicating). I had asked 
him on previous visits to cut the cast. 

Q. So I take it it is your testimony that every time you 
saw him you asked him to cut the cast? A. Yes, sir. 

101 Q. Is that correct? A. That is correct. 

Q. And each time his response was that it could 
not be done? A. That is right. 

120 Q. Did the discoloration continue throughout from 
the 15th to the time you went to Dr. Fulcher on the 
27th or 28th? A. Yes, sir. 

Q. And was it the 28th that you went to Dr. Fulcher? 
A. Yes, sir, that is my recollection. My recollection says 
yes. 
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Q. How do you determine that date? A. Because of the 
timing between the time I went to Dr. Fulcher’s office and 
the time that my sister-in-law returned to her home in 
Bristol, Tennessee, which was the 10th of March. 

Q. So, figuring back from that- A. That is right. 

Q. So you may have been wrong on the date? A. It is 
five years and it is awfully hard to remember. 

Q. Will you describe what you mean by the discoloration 
which you have referred to? A. My hand was all blue. 
My fingers were all swollen, blue, red. The discoloration 
was all up here (indicating). 

Q. What was the color of it? A. Blue; red black. 

121 Q. What do you mean blue and red-black? A. 
You have seen a black and blue condition. 

Q. I don’t know what you mean. A. I mean red, black 
and blue; purple, I would say. 

Q. It was all over your hand? A. Yes, sir. 

Q. Your fingers and thumb? A. Yes, sir. 

Q. The palm of your hand as well as the back of your 
hand? A. I couldn’t tell you about that. 

Q. Couldn’t you see your fingers? A. No, sir. My hand 
was like that (indicating). 

Q. All you could see was the back of your hand? A. 
That is right. 

Q. And that was all this color you have described? 
A. And swollen. 

Q. Did there come any time from the time you went into 
the hospital until you saw Dr. Fulcher that there was any 
diminution in the swelling? A. No, sir. 

Q. And was the discoloration you have described prac¬ 
tically the same from the beginning on February 2, when 
you came out of the setting of the bones until you 

122 went to Dr. Fulcher? A. Yes, sir. 

Q. No perceptible change? A. No, sir. 

Q. You were seeing Dr. Tobin or you were in his office, 
as I understood you to say, from the 15th continually, every 
day. How long did that continue? A. I was a patient in 
Dr. Tobin’s office every day. 
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Q. Well, you saw him a good many times and you saw 
Dr. Rush a good many times and sometimes just the physio¬ 
therapist? A. I didn’t see Dr. Tobin every day. 

Q. I said a good many times. A. Yes. 

Q. How long were you a patient in the office every day 
from the 15th of February? A. Until the latter part of 
May. 

Q. I believe you testified that before you went to Dr. 
Fulcher on the 27th or 2Sth, that Dr. Tobin called you by 
phone four or five times? A. That is right. 

Q. When were those calls made? A. They were made 
before I went to Dr. Fulcher. 

Q. Yes, I understand that, but when before? I mean 
with respect to between the 15th and the 27th, when? A. 
I would say between the 15th—I can’t be definite. I wish 
I could. 

123 Q. After some of those calls, did you see Dr. 
Tobin before you went to Dr. Fulcher? A. Yes. 

Q. And did you- A. Not after the last call that he 

made to my home, I did not. 

Q. When was the last call? A. The night before I went 
to see Dr. Fulcher. 

Q. Had you seen Dr. Tobin that day? A. No. I had 
been a patient in his office but I did not see Dr. Tobin. 

Q. Had you seen Dr. Rush that day? A. I can’t re¬ 
member. 

Q. When was the last time before you went to Dr. Ful¬ 
cher that you talked in the office with Dr. Tobin? A. It 
could have been the first part of the week, three or four 
day before, four or five days. I know I went to Dr. Ful¬ 
cher on Friday. You see, that is the way I am remember¬ 
ing. 

Q. So it could have been sometime that week? A. That 
is correct. 

Q. At that time, was there a discussion as to what your 
condition was? A. No. 

124 Q. What did you talk about? A. My condition 
was discussed but Dr. Tobin did not seem to have 
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the answer. He didn’t seem to know what was wrong with 
me. 

Q. Did you ask him what he diagnosed your condition 
as? Please answer. A. Yes. 

Q. When did you ask him that? A. On several occa¬ 
sions, many occasions. 

Q. With respect to the time that you went to Dr. Ful¬ 
cher, on that last talk with Dr. Tobin in his office, was 
there a discussion then of what his diagnosis was? A. Yes. 

Q. What did he tell you his diagnosis was? A. He 
never told me. 

• *•*••••• 

147 Q. So that, medically, you have never been given, 
by Dr. Hand, your attending physician, a diagnosis, 
have you? A. Yes. 

148 Q. When ? A. In 1948. 

Q. Was that right after this first hospitalization? 
A. About five or six months after that. 

Q. That would be when in 1948 ? A. Maybe four or five 
months after. 

Q. Would that bring it into November or December? A. 
That is correct, the latter part of the year. 

Q. Just tell me what the diagnosis was; not any discus¬ 
sion, but what was the diagnosis. A. Contracture. 

Q. Contracture? A. Yes, sir. 
***•#•#** 

149 Q. In August, when you went to Dr. Fulcher the 
second time, actually the third trip to his office, the 

two being on one day, that was your last trip to Dr. Ful¬ 
cher’s office, wasn’t it? A. Yes, sir. 

Q. On that occasion, you said he told you that you had 
a Volkmann’s contracture and an over-corrected arm. Did 
Dr. Fulcher examine your arm carefully? A. Yes, sir. 

• *••••••• 

158 Q. Did you ever mention to Dr. Tobin that you 
had an over-corrected arm? A. Yes. 




Q. Was that when you returned from A. No. 

Q. When? A. I had always wanted to know why my 
hand was like that. 

162 Redirect Examination 

By Mr. Hilland: 

**•**•*#• 

177 Q. Mrs. Chambers, will you tell the Court and 
jury, what, if any things you cannot do with your 

left arm now that you could do before? 

178 The Witness: Well, I have been a typist, which I 
can’t do at all. I can’t write on the typewriter. I 

can’t drive an automobile which I have been doing for the 
past twenty-some years. I can’t carry anything that 
weighs as much as five pounds or three pounds with this 
left hand. I have no grip whatever, no strength, to carry 
anything. 

I have been a pianist since I was seven years old and I 
can’t touch a piano. 

I was an active golf player up until five years ago and 
I haven’t been able to use a golf club nor go out actively 
at all nor play golf since I broke my wrist. Frankly, I 
have very little use of the arm at all. 

By Mr. Hilland: 

Q. Did you do any sewing? A. I sewed, yes. Another 
thing that I can’t do, I can’t hold a piece of material. I 
can’t hold a piece of, say, silk crepe in my hand like this 
(indicating) for over a period of minutes because of the 
contracture and the crippled effect of the fingers. 

I can’t hold a newspaper. I can’t read a newspaper. I 
can’t hold a newspaper up like this (indicating) for only 
a matter of minutes, and when I do, I have pain from the 
contracture. 
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180 Q. What was the discussion you had with Dr. 

Hand with respect to what was wrong with your arm 
and hand? A. I asked Dr. Hand what was wrong with 
my arm and he told me it was contracture. 

• *•**•**• 

182 Mary Agnes Donahue, called as a witness on be¬ 
half of the plaintiff, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Hilland: 

Q. Will you please state your full name? A. Mrs. Mary 
Agnes Donahue. 

#****•••• 

183 Q. On any of your visits over there, did you have 

184 any conversations with Dr. Tobin? A. Yes, I did. 

Q. When ? A. The 3rd of February. I asked Dr. 
Tobin if he thought the cast should not be cut on my sis¬ 
ter’s arm due to the fact that her shoulder was all dis¬ 
colored here and her hand was swollen and he said at that 
time it could not be touched. 

Q. Did you ever have any discussion with him about it 
on any other occasion? A. No, not in the hospital. 

Q. Will you describe what the condition or the appear¬ 
ance of your sister’s arm and hand continued to be during 
the period she was in the hospital, as you observed it? A. 
Well, it was the same practically all the time she was 
there. When I went to visit her, the arm was turned this 
way (indicating). It was suspended in a cast and it was 
discolored and her hand was all swollen due, I should 
think, to the cast being so tight. 

Mr. Welch: If the Court please, I move that that be 
stricken. 

The Court: You mean as to the reason? 

Mr. Welch: Yes. 

The Court: That may go out. It is a conclusion of the 
witness. 
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By Mr. Hilland: 

Q. Did you discuss with Dr. Tobin, when you 

185 discussed with him, the reason why you thought her 
arm was discolored and her hand swollen? A. Yes. 

I asked him if he couldn’t cut the cast so she could get a 
little relief. 

• #***•##• 

Q. Did you see any condition or appearance on the arm 

or hand other than the swelling or discoloration- A. 

Yes. 

• •••••••• 

186 Q. What did you observe? A. I observed that 
the cast down here (indicating) was cut into her 

flesh. 

Mr. Welch: Where are you pointing, please? 

The Witness: Down here (indicating). The cast was 
cutting into her flesh. 

The Court: Indicate that verbally. 

The Witness: I would say it is down around here (in¬ 
dicating). 

The Court: When you say ‘ 1 here ’ ’ without stating where 
you are pointing, it may indicate for the jury but it does 
not indicate for the record. Please describe it verbally. 

Bv Mr. Hilland: 

Q. Will you point to approximately, as you remember 
where you observed that? A. It would be at the end of 
the cast right down here (indicating). 

Q. You are pointing to the back of your hand now? 

Mr. Welch: Where abouts on the back of her hand? 

The Witness: Well, it would be around here (indicating). 
Isn’t that where your cast would be? 

Mr. Welch: For the record, when you say “around here”, 
do you mean around the wrist bone? 

The Witness: Yes. 

Mr. Hilland: That isn’t where she is pointing to. 
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The Court: Just a moment. Let the witness do the 
187 testifying. Let the witness describe the portion of 
her anatomy to which she refers. 

By Mr. Hilland: 

Q. Mrs. Donahue, when you point to your hand, will you 
describe verbally where you are pointing? You must state 
it. A. Down below the wrist. 

Q. This lady here is recording here what you are saying 
and she can’t record it when you point. A. Down below 
the wrist. 

Q. Did there come a time when you obsered any change 
in the cast in that region? A. Yes. I think it was in a 
few days time that Dr. Rush had cut the cast and then- 

Q. Up to the time Mrs. Chambers left the hospital on Feb¬ 
ruary 15, had the condition or appearance of her arm and 
hand changed any? A. No; it had not changed. 

• ##*#•##• 

189 Q. Did you ever see Dr. Tobin in his office during 
this period of time? A. Yes, I did. 

Q. Just a minute. During the period you were going 
there with Mrs. Chambers, do you recall about how many 
times you saw him? A. Well, I saw him—I couldn’t say 
exactly—practically every day but I saw a lot of him when 
I went over there. 

Q. Did you have any conversations with him? A. Dr. 
Tobin never spoke to us at any time. In fact, he avoided us. 

Mr. Welch: You have answered the question. 

By Mr. Hilland: 

Q. Did you ever approach him to have a conversation 
with him at any time? A. No. 

Q. Will you describe the exposed condition or the condi¬ 
tion of the exposed part of Mrs. Chambers’ hand and arm 
during the period of time that you were going to Dr. Tobin’s 
office with her? A. Could I explain? 





38 


190 Q. Yes. A. Well, it still looked very, very bad, 

you know- 

Mr. Welch: Object to that, if the Court please. She 
was asked to describe it, not give conclusions. 

The Witness: Describe the condition of her arm, the ap¬ 
pearance of her arm? 

The Court: The objection is good. 

By Mr. Hilland: 

Q. Describe the condition of the exposed part of her 
hand and arm. A. I will describe it. The hand was like 
this (indicating). Her fingers were all swollen. In fact, it 
looked practically the same to me as when she left the 
hospital with it. The condition, I would say, hadn’t im¬ 
proved any all the time I went over to the hospital with her. 

Q. What was the condition of her arm that was exposed 
above the cast? A. This was all discolored up here (indi¬ 
cating). 

Q. Can you describe that condition in any other way? 
A. Well, it was all black and blue. 

**••••*#• 

191 Q. Were you present when they took a cast off in 
his office? A. Yes, I was with her that day. 

Q. Can you fix the time when that occurred, if you know? 
A. It was so long ago—what date ? 

Q. Yes. A. This date I remember very well because it 
was my sister’s birthday. I was the 15th of March. That 
date I remember. 

Q. At that time, did you see the entire arm and hand 
exposed? A. When they took the cast off. 

Q. Will you describe this condition at that time or the 
condition of the hand and arm at that time? A. When the 
cast came off, the fingers were still swollen. She still 
couldn’t move the fingers, couldn’t move the arm, the wrist, 
at any time, even after the cast came off. 

Q. Was another cast put on at that time? A. Well, now, 
that I am sure—I think maybe Mrs. Rutherford took over 
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from there, the other cast. You know she took care of 
her. 

196 Q. A little while ago you said it was the Sunday 
after the cast had been removed in Dr. Tobin’s office. 
Now you say the Sunday after she left the hospital. A. I 
mean the Sunday following when the cast was removed in 
the office. 

Q. Will you give a description - A. How the arm 

looked? 

Q. Yes. A. The arm was still swollen and still discolored 
and her fingers were still stiff, just the way they were when 
she was in the hospital. There hadn’t been any change in 
the arm. 

#***#•#*• 

218 Bess Rutherford, called as a witness on behalf of 
the plaintiff, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

220 Q. During that period from February 14 to March 
10, did you have anything to do with the care of Mrs. 
Chambers? A. Yes, I did. 

Q. What? A. Well, I was the only help she had. 

Q. What did you do for her? A. Well, I cooked for her. 
I did everything I could to make her comfortable: bathed 
her. 

Q. Did you see her arm on the 15th, the day after you 
arrived here ? A. Sure. 

Q. Will you describe to the jury the condition of the 
exposed part of her arm and the condition of the exposed 
part of her left hand? A. Well, the left hand was so 
swollen that I never could wash between the fingers. The 
whole arm above the cast and below the cast was very 
swollen. 
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221 Q. What was the color of it? A. It was whitish 
color, the hand was and above it, was, well, I would 

say it was livid color. 

Q. What color? A. Livid color. 

Q. What do you mean by “livid color”? A. Well, it was 
just red. It wasn’t white. It was dark like a bruise would 
look. 

Q. Will you describe the condition of her fingernails on 
that hand? A. Sort of like a dead person’s fingernails. 

Mr. Welch: I didn’t hear that. 

The Witness: Sort of like a dead person’s fingernails. 

By Mr. Hilland: 

Q. Did you ever go to Dr. Tobin’s office with her? A. 
Yes, I did. 

Q. How often did you go during the period from Febru¬ 
ary 15 to March 10? A. Well, I drove her every trip that 
she made to his office during my stay at her place. 

Q. How often was that? A. Well, sometimes it was three 
times a week, as far as I can remember; around three times 
a week. 

Q. Was it ever more frequent than that? A. Well, I 
don’t remember. 

222 Q. Did you observe whether or not Mrs. Chambers 
was under any pain? A. She was in terrible pain. 

Q. Will you describe the conditions under which she was 
living in her apartment during that period you were with 
her? A. Well, she just walked the floor. Neither one of 
us got any rest and it seemed like she couldn’t get any 
relief at all. She just suffered terrific. 

Q. Was she able to sleep at night? A. No; not to my 
knowledge. 

Q. When you went to Dr. Tobin’s office with her, did you 
ever meet him? A. Yes; I met Dr. Tobin. 

Q. Do you remember when you first met him? A. Well, 
I think it was the second trip down with her. 


41 


Q. Were yon introduced to him 1 ? A. Yes. I met him 
through introduction. 

Q. Through whom? A. Through an introduction by Mrs. 
Chambers. 

Q. Did you have any conversation with him at that time ? 

A. Well, we conversed about it and I told him- 

Mr. Welch: Object, if Your Honor please. 

223 By Mr. Hilland: 

Q. Say yes or no. Did you talk with him? A. 
Yes; I talked with him. 

Q. What was the conversation about? A. Concerning 
her cast being too tight. 

Q. WTiat was said? A. All I told him I thought the cast 
should be loosened. 

Q. What did he say? A. Well, he said no, that he didn’t 
think so. 

Q. When did you have that conversation with him? A. 

Well, it was on a morning- 

Q. It was what ? A. It was on one morning in February 
shortly after I took her down there to the office. I can’t 
recall the date exactly. 

Q. Did you have more than one conversation with Dr. 
Tobin in his office? A. Yes, I did. 

Q. When did you have the next one? A. That was the 
conversation I had with him on the day that he did cut her 
cast 

Q. Do you know when that was? A. Well, I couldn’t 
just recall. 

Q. What was the conversation you had with him 

224 when he did cut her cast? A. That was when he sent 
us over to Dr. Fulcher’s office. 

Q. Did you go with her to Dr. Fulcher’s office? A. Yes, 
I did. 

Q. Did you go in to Dr. Fulcher’s office with her? A. 
Yes, sir. 
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Q. Were you there when Dr. Fulcher first looked at her 
arm? A. Yes, I was there. 

Q. What, if anything, did Dr. Fulcher do after looking 
at her arm? A. Well, he immediately called Dr. Tobin. 

Q. Did you hear the conversation that he had with Dr. 
Tobin? A. Well, I heard the conversation that he asked 
Dr. Tobin if he realized the condition of this woman’s arm 
and then he said, “I won’t touch her until this cast is 
loosened.” 

Q. Did you hear him say anything else? A. No; I can’t 
recall anything else. 

Q. After that telephone conversation ended, where did 
Dr. Fulcher send you? A. Back to Dr. Tobin’s office. 

Q. Did you go with Mrs. Chambers ? A. I did. 

Q. Was Dr. Tobin in when you arrived there? A. 
225 Yes. 

Q. Tell what happened after you got back. A. 
Well, he and Dr. Rush cut, slit the cast. 

Q. Did you have any conversation with him at that time 
or hear him say anything? A. Not that I recall. 

Q. Do you remember any conversation, anything that he 
said? A. No, I don’t. 

Q. After he slit the cast, where did you and Mrs. Cham¬ 
bers go? A. Back to Dr. Fulcher’s office. 

227 Q. After Mrs. Chambers came out of Dr. Ful¬ 
cher’s operating room, did you see him? A. Dr. 
Fulcher? 

228 Q. Yes; after she had been in the operating room? 
A. Yes. 

Q. Did you hear him say anything to Mrs. Chambers? 
A. Yes; I heard. 

Q. What did you hear him say? A. I heard him say, 
“This makes me wish I was back in orthopedics when I see 
anything like that.” 

Q. What else did you hear him say? A. That is all I 
remember him saying. 
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Q. Did you hear Dr. Fulcher give Mrs. Chambers any 
advice of any kind? A. He advised her to go back in the 
hospital. 

Q. Under what conditions? Did he state them? A. No; 
not in my presence but I remember him saying those words 
to her: “I would go back in the hospital.” 

Mr. Hilland: Your witness. 

C ross-Examination 

By Mr. Welch: 

Q. Mrs. Rutherford, on the day you went to Dr. Ful¬ 
cher’s office, you have told us about some conversation 
that was had when you first went in. What part of his 
office was that had in? A. Dr. Fulcher’s? 

Q. Yes. A. That was in his office, in his outer office. 

230 Q. Tell me, when you first w’ent in and you were 
introduced and you knew each other, what did Mrs. 

Chambers say? A. Well, she says, “I am here, Dr. Ful¬ 
cher.” 

Q. What else did she say? A. She says, “I have to have 
relief. ’ ’ 

• •••••••• 

231 Q. So all you heard on that occasion was that you 
were introduced and she said, “I am here for re¬ 
lief”, and then he took her in the inside room? A. He 
looked at her arm out of the sling. He took the shoulder 
sling off and he says, “I won’t touch it.” 

Q. That is the first thing he said? A. That is the word 
he said, “I won’t touch it”, and he picked the receiver 

up and- 

Q. You say- 

Mr. Hilland: Let her finish her answer. 

The Witness: (Continuing)—he picked the receiver up 
and called Dr. Tobin. 

• •••••••• 





44 


232 Q. Tell ns what he said. A. The telephone con¬ 
versation was—he said to Dr. Tobin, he said: “Do 
you realize the condition of this woman’s arm, her hand?” 
Then the next words he said was, he said, “I think it is too 
tight.” 

Q. All right; go ahead. A. Then he said, “Evidently 
I don’t know”—I can’t say whether or not he told Dr. 
Fulcher to send us back but Dr. Fulcher said, “Go back 
to Dr. Tobin’s office. They are going to release that cast.” 

Q. Did he then set the phone back down and that termi¬ 
nated the telephone conversation? A. Well, he said some¬ 
thing or another. 

Q. Tell us what it -was. A. I just can’t recall. He said, 
“Hell” something, but I didn’t get the rest of it. 

238 Q. And on this occasion of the conversation with 
Dr. Tobin, you said you told him you thought the 

cast was too tight? A. Yes. I called Dr. Tobin—yes: I 
told Dr. Tobin I thought the cast was too tight and there 
was something had to be done; that I couldn’t stand it nor 
she couldn’t stand it. 

Q. This was at the office? A. Yes, and by telephone the 
next night. 

Q. Let me get the one conversation first. I understood 
you to say you only had one conversation with him about 
the cast. 

Mr. Hilland: In the office, she said. 

The Witness: In the office. 

239 By Mr. Welch: 

Q. Let’s get this straight. In the office is the time 
I am talking about. A. Yes. 

Q. Who opened that conversation? A. Well, I did, natur¬ 
ally. 

Q. Tell us what you brought to Dr. Tobin’s attention. 
A. I asked Dr. Tobin to look at her fingers And her hand 


and to look at the swelling where the flesh here (indicat¬ 
ing) was all protruded over the cast up here and little 
splotches of blood on top of it. I said, “That is cutting 
the skin. It has got to be eased off regardless of anything 
in the world. The cast is too tight.” 

Q. Did that condition exist all the time that you were 
here? A. It absolutely did up until the day we came from 
Dr. Fulcher’s office. 

Q. And those bloody splotches, where it looked like it 
was being cut, they were there all the time or similar ones ? 
A. The skin was all off here (indicating). 

Q. The skin was off? A. Yes. There wasn’t any skin 
on it right here (indicating) at the top of the cast. 

Q. Was it that way on the 14th when you came here? 
A. Yes, sir. 

240 Q. Was it the same way on the hand? A. The 
same way on the hand. It had a little split place 
right here (indicating). 

264 Harold Houston Hawfield, called as a witness on 
behalf of the plaintiff, having been first duly sworn, 

vras examined and testified as follows: 

Direct Examination 
By Mr. Hilland: 

Q. Will you state your full name, Doctor? A. Harold 
Houston Hawfield. 

Q. Where do you live. Doctor? A. At 5323 Baltimore 
Avenue, Chevy Chase, Maryland. 

Q. What is your occupation? A. I am a physician. 

Q. Are you a physician in the District of Columbia ? A. 
I am a physician in the District of Columbia. 

• •••••*•• 

265 Q. Were you ever connected with Emergency Hos¬ 
pital in Washington? A. Yes, sir. 
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Q. In what capacity? A. From April 1947 to June 30, 
1948, I was assistant resident in surgery. From July 1, 
1948 to December 31, 1948, I w r as assistant chief resident 
in surgery and resident in orthopedics. That is the service 
to which I was assigned at that time. 

Q. Were you there during the period August 19, 

266 1948 to August 30, 1948? A. Yes, sir. 

Q. In what capacity were you there during that 
time? A. Orthopedics was the service to which I was as¬ 
signed as assistant chief resident. 

The Court: What were the dates in the last question? 
Mr. Hilland: August 19, 1948 to August 30, 1948. 

By Mr. Hilland: 

Q. The branch of medicine referred to as orthopedics 
means what? A. It means the specialty which is related to 
the diagnosis and treatment of diseases and injuries of the 
bones. 

Q. During the period you w*ere there in that capacity 
from August 19,1948 to August 30, 194S, did you assist Dr. 
Frank M. Hand in the case of Esther K. Chambers? A. 
I did. 

Q. Do you remember when and where you first saw Mrs. 
Chambers? A. I saw her in her room at the hospital the 
first time. 

Q. Do you remember what date? A. No, sir, I don’t. 

Q. Did you make an examination of her? A. No, 
sir. 

267 Q. How is that? A. No, sir. 

Q. You made no examination? A. No, sir. 

Q. Is this your handwriting (indicating) ? A. Yes, sir. 

Q. How much of this first sheet, and I am referring now 

to Plaintiff’s Exhibit No. 16- 

Mr. Welch: That is not in evidence. 

Mr. Hilland: That is not in evidence but it has been 
marked Palintiff’s Exhibit 16 for the purpose of identifica¬ 
tion and I am referring to the first page of that exhibit 
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16 and call your attention to the signature appearing after 
the word ‘ 1 Attending Physician 7 7 ; the bottom of that page, 
and ask you whether or not that is your signature. 

The Witness: That is correct. 

By Mr. Hilland: 

Q. Above that signature, about the middle of the page, 
there is a double heavy line and under that is written the 
word ‘ ‘ Summary. 7 7 

Mr. 'Welch: I object to him reading from the document 
unless it is introduced in evidence. 

Mr. Hilland: I am not going to read anything. 

Under the word “Summary 77 - 

The Court: What is your objection? 

Mr. Welch: If he wants to read it to the jury or 
268 read it aloud to the witness, then I think he has to 
introduce it in evidence. 

Mr. Hilland: All I am trying to do is identify it for the 
record so the record will show to what the witness refers 
when he replies. This is preliminary now. 

The Court: The witness has stated he signed it. If 
counsel objects to your making reference to it at this time, 
I think the objection is good. 

Mr. Hilland: I am not going to read it. I am trying to 
place the handwriting referred to below this double line 
and under the word “Summary 77 and then there is printing 
on the left-hand side. 

Mr. Welch: I don’t want him to read the printing unless 
he introduces it. 

By Mr. Hilland: 

Q. Is that writing under the word “Summary 77 your 
handwriting? A. It is. 

Q. Then on the third line, there is one word written. Is 
that in your handwriting, too? A. Yes. 

Q. Then on the sixth line, there are five words in some¬ 
one’s handwriting. Is that your handwriting? A. It is. 



Q. Let me ask you this: Is all the handwriting 

269 under the word “Summary” in your handwriting! 
A. It is. 

Q. What was your diagnosis in Mrs. Chambers’ case? 
Mr. Welch: He hasn’t said he made a diagnosis yet, if 
the Court please. 

By Mr. Hilland: 

Q. Didn’t you write this (indicating)? A. I wrote that, 
yes. 

Q. On the summary as to what the diagnosis was? 

Mr. Welch: I object to that. He hasn’t said he made a 
diagnosis. If Mr. Hilland is going to use it, I submit he 
has used more words than he has used in identifying it and 
I submit it is improper. 

By Mr. Hilland: 

Q. What was the diagosis, Doctor? 

Mr. Welch: I object to that, if the Court please. He 
hasn’t said he made a diagnosis. 

The Court: Lay the foundation. 

Mr. Hilland: Did you write up the diagnosis, Doctor? 
Mr. Welch: Object to that. He is characterizing it as a 
diagnosis and there is no proper basis for it at this time. 

The Court: It seems to be a conclusion unless it is shown 
that the witness did make a diagnosis. 

By Mr. Hilland: 

Q. Doctor, what did you do before you put that 

270 handwriting on that sheet? A. Well, it has been a 
number of years ago and it is very difficult to recall 

any specific instances that occurred at that time, but I did 
assist in the operation. 

Q. Did you talk to or confer with Dr. Frank M. Hand 
before you made that written entry there? A. I am sure 
that I talked with him. 
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271 Q. Dr. Hawfield, before you made this writing 
under the word “Summary” on page 1 of Plaintiff’s 

Exhibit 16, did you talk to him about the subject matter of 
your writing on that page? A. I would presume so. I 
just can’t remember that specifically because it hap- 

272 pened three and one-half years ago and there were 
many patients who were seen at that time and I just 

can’t remember a specific instance of that nature. It is 
possible, and then it is possible that I did not. 

Mr. Hilland: I reoffer that page of the exhibit; what the 
doctor has said is in his handwriting. 

Mr. Welch: I object to it, if the Court please, because 
this doctor is not the doctor who was in attendance upon 
the case. It has not been characterized except as some¬ 
thing that he wrote and there is no showing that at that 
time he was qualified to make such a diagnosis. 

Mr. Hilland: The evidence clearly shows the doctor was 
graduated in 1943 and that he had been out of medical 
school for three years and that he was resident physician 
in charge of that department. 

The Court: The Court feels there has been sufficient 
foundation laid to permit the witness to answer. 

Mr. Hilland: I was offering the exhibit. 

The Court: That is the basis for the acceptance of the 
exhibit. It wall be received. 

(Plaintiff’s Exhibit No. 16, 1st page, for identi¬ 
fication was received in evidence.) 

Mr. Hilland: May I read it to the jury, if the Court 
please ? 

The Court: You may. 

Mr. Hilland: The portion of Plaintiff’s Exhibit 

273 No. 16 which has now been received in evidence 
begins in the middle of this page under the double 

line and the heading “Summary”. 

“Working diagnosis: Volkmann’s contracture left fore¬ 
arm. 
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“Final diagnosis: Same. 

“Operation: Rotation osteotomy of left radius. 

“Operator: Dr. Hand. 

“Condition on discharge: Improved. 

“Remarks: To be followed in Dr. Hand’s office in one 
week. 

“Attending physician’s signature: Harold H. Hawfield, 
M.D.” 

By Mr. Hilland : 

Q. Dr. Hawfield, when you used the word “Same”, that 
is, when you wrote the word “Same” after the printed 
words “Final diagnosis”, did you mean that the final 
diagnosis was the same as the “Working diagnosis”? A. 
Yes, sir. 

Q. So that the final diagnosis was also Volkmann’s con¬ 
tracture left forearm, is that right? A. That was my im¬ 
pression, yes, sir. 

Q. The operation, you said, was “Rotation osteotomy of 
the left radius”. Will you explain to the Court and jury 
what that operation consists of, a “Rotation osteotomy”? 

First of all, will you state the definition of the 
274 word “osteotomy”? A. Osteotomy simply means 
to cut through bone. 

Q. What application does the word “rotation” have in 
connection or just before the word “osteotomy”? A. It 
means that the bone is cut through for purposes of rotating 
the one fragment or the other in a different direction from 
which it formerly was. 

Q. You cut the bone and then you turn it? A. Yes, sir. 

Q. And then it is put together after it has been turned? 
A. Yes, sir; and held in that position. 

Q. Will you define what the “Volkmann’s contracture” 
is? A. A Volkmann’s contracture is a fibrosis of the soft 
tissue which is a result of trauma and diminished blood 
supply to a certain part of the arm. 

Q. When you referred to “diminished blood supply”, 
could a too-tight cast which remains or is allowed to remain 
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on an arm for a period from February 12 to February 28 
without having been cut or loosened be a competent pro¬ 
ducing cause of that diminished blood supply? A. That is 
a cause that is given in textbooks. 

Q. That is the cause that is given, isn’t it? A. It is not 
the only cause. 

Q. No, it is not the only cause, but a tight bandage 
275 is one cause given? A. It is one cause. 

Q. And a tight cast is another cause, isn’t it? A. 

Yes. 

Q. Isn’t it any mechanical obstruction of the blood sup¬ 
ply? Isn’t that what the books give? A. No, sir. 

Q. Any mechanical- A. No, sir. 

Q. Isn’t a bandage a mechanical obstruction? A. It is. 

There is another cause for Volkmann’s contracture. 
Damage to an artery is thought by some writers to be the 
primary cause for Volkmann’s contracture. That is thought 
by some. 

Q. And by others they consider a tight bandage or tight 
cast as the primary cause, don’t they? A. Yes, sir. 

Q. And if a too-tight cast is left on for a period for as 
much as 16 days and 16 nights without being cut or loos¬ 
ened, it could be a competent producing cause of Volk¬ 
mann’s contracture, could it not? A. It could be. 

• *••••**• 
2S0 The Court: It will be received. 

(The fourth page of Plaintiff’s Exhibit No. 16 
was received in evidence.) 

Mr. Hilland: Then I will read it to the jury. 

Ladies and gentlemen of the jury, this fourth page of 
what has been marked Plaintiff’s Exhibit No. 16 is under 
the heading of the “Central Dispensary in Emergency 
Hospital—Operative Record—History No. 113620, Room 
537,” and the date is August 20, 1948. 

The name is “Esther Chambers”. 


“Surgeon: Dr. Hand.” 
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Then there is printing: 

“Operation: Rotation osteotomy left radius. Applica¬ 
tion of cast above elbow. 

“Procedure: This patient had an inability to pronate 
her left hand after a previous fracture of the left radius 
and ulna. An incision was made on the posterior lateral 
aspect of the medial portion of left forearm about five 
inches in length. This procedure was done under an 

281 air compression tourniquet. Sharp dissection was 
carried down through the deep faschia. The ex¬ 
tensor communis muscle was split in the direction of its 
fibers and the radius was thoroughly exposed. The perios¬ 
teum attachment was then incised and stripped from the 
radius for a distance of about four inches. This freeing 
of the radius apparently did not improve the ability of the 
arm to be pronated. Apparently, there was involvement 
of the radiocarpal joint or at the elbow. Accordingly, the 
left radius was osteotomized at its median portion. The 
left arm could then be pronated and was held in this posi¬ 
tion and a four-hole Lane plate was applied to maintain 
that position. 

“The muscle was then closed with interrupted chromic 
Xo. 1. The deep faschia was closed with interrupted chrom- 
is Xo. 1 and the skin closed with interrupted black silk. 
A dry sterile dressing was applied. The cast was applied 
with the arm in a neutral position. The fingers were 
manipulated in order to increase their function. 

“The patient withstood the procedure extremely well 
and was returned to the room in excellent condition.” 

Then there is a place for the signature which is blank, 
and under that, “Dr. Hand by Dr. Hawfield”, and 

282 on the left-hand side “HH:EW” 

Mr. Welch: I think it should be told to the jury 
that that is typed, not a written signature. 

Mr. Hilland: Yes, it is in typing. 
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By Mr. Hilland: 

Q. Dr. Hawfield, when you say: “This patient had an 
inability to pronate her left hand”, will you explain to the 
jury what you mean by “pronation”? A. The anatomical 
position of the arm is in this position (indicating) and, to 
pronate, the arm must be brought in this position (indi¬ 
cating). That is the motion. Pronation is a motion. 

Q. Put her hand in that position and turn it this way 
(indicating) ? A. The way it is written there, she couldn’t 
do this (indicating). She could not pronate. 

Q. What is “postero lateral aspect of the medial portion 
of the left forearm”? A. The “postero lateral aspect” is 
over on this side (indicating), the mid-portion. The pos¬ 
tero lateral aspect is on this side (indicating). 

Q. When you say that, you are takng the full length of 
the radius? A. The mid-portion; approximately on the 
postero side just over the radius. I don’t know 
283 where it would start and stop. I didn’t make a 
notation on the length of the incision. It could vary. 

Q. It shows about five inches in length. A. Well, it 
would cover the mid-portion five inches in length. 

Q. Now, you say: “This procedure was done under an 
air compression tourniquet”. What does that mean? A. 
It means a tourniquet was applied on the upper part of 
the arm and an air compression means it is a balloon that 
is applied and then it is inflated in order to shut off the 
blood supply during the operative procedure. 

Q. You mean the air is released? A. No, it is not re¬ 
leased until the operation extends over a desired period of 
time, and that varies with different parts of the body. 

Q. The tourniquet does cut off the blood supply during 
the operation? A. Completely. 

Q. And when you say: “Sharp dissection was carried 
down through the deep faschia”. Will you explain that? 
A. It means the use of a knife. There are two types of 
incisions, dull and sharp. 

Q. But in this case you used the sharp dissection, mean¬ 
ing a sharp knife? A. Yes; the muscle was cut. 
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2S4 Q. And what is meant by “deep faschia”? A. 

Well, you have deep faschia which overlies the mus¬ 
cles to maintain their structure somewhat. If it were not 
for the deep faschia, the muscle would herniate or bulge. 
It retains- 

Q. The muscle in position? A. -the muscle in posi¬ 

tion. 

Q. What is “the extensor communis muscle”? A. That 
is the muscle that extends the wrist. 

Q. When you raise it up? A. I mean it doesn’t extend 
the wrist either. It is the muscle which has a common 
head and then it branches out in different tendons to the 
lower part for extension of the fingers. 

Q. Where does that muscle begin? A. It begins on the 
lateral aspect of the humerus. 

Q. Will you point to that? A. Right here (indicating). 

Q. It begins at the elbow? A. That is the origin. 

Q. On the outside of the elbow? A. Yes, and then it 
runs down in this direction (indicating). 

Q. When you say “The radius was thoroughly 
285 exposed”, what do you mean by that? A. That 
means it was exposed as far as possible in that in¬ 
cision without damage to the arteries and nerves. 

Q. So it could be seen? A. It could be seen or seen for 
a variable distance. I don’t recall how much but as thor¬ 
oughly as possible it was exposed. 

Q. And then you say, “The periosteum attachment was 
then incised and stripped from the radius for a distance 
of about four inches”. What is the periosteum attachment? 
A. That is the bone covering. That is the covering of the 
bone. 

Q. Sort of a membrane or fibrous covering? A. It is a 
layer of tissue which surrounds the bone, all the long bones, 
and it is for the purpose of laying down new bone. 

Q. You say: “This freeing of the radius apparently did 
not improve the ability of the arm to be pronated”. That 
is, it could not be turned? A. You are doing supination 
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and pronation. Pronation is only the motion of putting 
the hand face down toward the ground. 

Q. That is right. A. And supination is bringing it back 
up. 

Q. Then you state: “Apparently there was involvement 
of the radiocarpal joint or at the elbow”. What is 
286 the “radiocarpal joint”? A. The radiocarpal joint 
is the juncture of the radius and the carpal bones, 
which are the small bones of the wrist. 

Q. At the elbow- A. I meant the head of the radius 

in that particular instance because it could not be pronated 
and the fact that freeing the mid-portion of the radius 
left the presumption that it was either one end or the other. 
That is what is meant by that statement. 

Q. You say, “Apparently, there was involvement”. In 
other words, when vou use the term “involvement”, vou 
mean difficulty or trouble; that there was either involve¬ 
ment up here or down here at one end of the radius? A. 
One place or the other, which would not allow pronation 
but most of the pronation is in the elbow. 

Q. It comes up here (indicating)? A. Yes, sir. 

Q. If you can’t pronate, the difficulty is usually in the 
elbow? A. Yes, sir. 

Q. And not in the wrist? A. No, sir. 

Q. Then you state, “Accordingly, the left radius was 
osteotomized at its median portion”. What do you 
2S7 mean by that? A. It was cut through. The radius 
was cut through. 

Q. At the point which you indicated a while ago? A. 
Yes, sir. 

Q. And then in your statement you say, “The left arm 
could then be pronated”. You mean after it had been cut, 
it could then be turned up? A. It could be turned down 
is the way that reads. 

Q. It could be turned down? A. Yes, sir. 

Q. And then you say, “It was held in this position and 
a four-hole Lane plate was applied to maintain this posi¬ 
tion”. Will you explain what a “four-hole Lane plate” is? 
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A. That is an appliance that is used in operative ortho¬ 
pedics. It is a small plate. It is approximately two inches 
— I am just estimating that length and I am not giving you 
that as an accurate measurement — but it is approximately 
two inches in length and it has four holes in it for putting 
screws through to hold that plate in contact with the bone. 

Q. That was inserted on part of the bone? A. After it 
had been osteotomized. 

Q. To hold it in position after it had been rotated? A. 
Yes, sir. 

Q. “The muscle was then closed with interrupted 
288 chromic No. 1.” What does that mean? A. That 
means the type of suture, chromic No. 1, catgut is 
what it refers to. 

Q. “The deep faschia was closed with interrupted chrom¬ 
ic No. 1 and the skin closed with interrupted black silk”. 
What do you mean by that? A. Silk is different from 
catgut. 

Q. And then you say, “A dry sterile dressing was ap¬ 
plied. The cast w~as applied with the arm in a neutral posi¬ 
tion.” What is the “neutral position”? A. I would pre¬ 
sume it w'ould be in this position (indicating), completely 
relaxed. I just can’t be real sure about that. It was a 
position in which there was no stress. 
***•*•*•• 

290 Q. What is a Colles’ fracture? A. It is a fracture 
of the radius. 

Q. At what point on the radius? Will you please illus¬ 
trate it on your w T rist for the jury? A. It usually is just 
back of the radiocarpal joint. 

Q. About how* far back? A. It varies. 

Q. Usually about how far w'ould it be? A. It is usually 
within an inch of the radiocarpal nerve. 

Q. Is a Colies ’ fracture an unusual fracture or common 
type of fracture? A. It is a common type of fracture. 

Q. In the case of a Colles’ fracture, there is a union of 
the broken parts within about what period of time? A. 
That varies with the age of the patient. 
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Q. What would the normal or average be? A. I would 
say at the end of six weeks that it would be healed unless 
there were some other cause, such as compounding, or 
somthing like that. 

Q. What is usually the original likely result of a Colles’ 
fracture? 

291 Mr. Welch: Object to that, if the Court please, the 
usual original likely result of a Colles’ fracture. 

By Mr. Hilland: 

Q. What is the usual result of a Colles * fracture? 

Mr. Welch: I object to that, “the usual result”. Does 
he mean under normal circumstances or under the circum¬ 
stance of comminuted fracture or compound fracture or 
otherwise or other complications? 

By Mr. Hilland: 

Q. Let me ask you this foundation question: Don’t you, 
in the medical world. Dr. Hawfield, know generally what 
will happen in various kinds of fractures; how long it will 
take bones to knit and what the result usually will be? 
A. I think you have to individualize every case. I don’t 
think you can make a generalized statement on anything 
in medicine that would cover each and every case. 

Q. Don’t the medical text writers show that there is com¬ 
mon experience in various kinds of fractures; that you can 
look for certain things to usually happen in connection 
with various kinds of fractures? A. Well, they do in the 
majority of cases, but still, that doesn’t apply to every 
case. 

Q. I didn’t ask you that. I ask you what is usual. That 
is what I am trying to find out. What is usual in the case 
of a Colles’ fracture? 

292 Mr. Welch: I submit we are not interested in the 
usual Colles’ fracture. We are interested in this 

one. 

The Court: That is, in a sense, a hypothetical question 
and probably does not meet the requirements of a hypo- 
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thetical question in that it is a question that does not in¬ 
clude all the hypotheses. 

Objection sustained. 

By Mr. Hilland: 

Q. Where there is a comminuted Colics ’ fracture, what 
is the usual prognosis? 

Mr. Welch: I submit that does not cover the situation 
in this case, if the Court please. 

The Court: The Court feels that the same ruling would 
be required. The Court sustains the objection. 

Bv Mr. Hilland: 

Q. Is it usual, as a result of a Colies’ fracture, to have 
any deformity in the hand? A. Again it depends on the 
patient. If you have a patient with arthritis and put them 
in a cast, they get deformities, and again it depends on 
the individual and I think it is a generalized question. 

Q. I am asking you in the usual case. What is usual? 

Mr. Welch: I think he has answered, if the Court please. 

By Mr. Hilland: 

Q. What is usual? 

293 Mr. Welch: He says it depends upon the factors 

in the case and I think that is a complete answer. 

The Court: The Court feels that that objection is sound. 

By Mr. Hilland: 

Q. Did you find any history of arthritis in Mrs. Cham¬ 
bers’ wrist? A. I didn’t write a history on her, sir. I 
don’t remember. 

Q. You examined this record, didn’t you, Dr. Hawfield? 
A. Yes, sir. 

Q. Did you find any history of arthritis in Mrs. Cham¬ 
bers’ wrist? A. All of the history that has been written 
on Mrs. Chambers, I read all the records because I was 
being called here, but the only one that I had anything to 
do with was the one in 1948. 
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Q. In the history that you studied in her case, did you 
find anv historv of arthritis in her wrist? A. No, sir. It 
is not recorded in the history. 

Q. Is it usual to have any functional disturbance after 
a Codes’ fracture- 

Mr. Welch: Same objection if the Court please. 

The Court: The Court feels that the same ruling is in 
order. 

Mr. Hilland: That is all. 

310 Frank M. Hand, called as a witness on behalf of 
the plaintiff, having been first duly sworn, w-as ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Please state your full name, Dr. Hand. A. Frank M. 
Hand. 

Q. Where do you live, Doctor? A. I live at 4901 Palisade 
Lane, Northwest. 

Q. How long have you lived in Washington? A. 

311 Since 1903, permanently. 

Q. What is your occupation? A. An orthopedic 

surgeon. 

Q. In practice in the District of Columbia? A. Since 
1930. 

*#*#*•*#• 

Q. Do you know the plaintiff, Esther K. Chambers? A. 
Yes. 

312 Q. When did you first meet her? A. May I refer 
to my notes for time? 

Q. Yes. A. I first saw Mrs. Chambers on August 6,1947. 
Q. Where? A. At my office. 

Q. Did you make an examination of her at that time? 
A. Yes. 

Q. Either before that or just after that, did you have a 
telephone conversation with the defendant, Dr. William J. 
Tobin? A. I believe that I did. 
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Q. Do yon remember when that was with respect to the 
first time you saw Mrs. Chambers? A. I don’t remember 
the exact time, no. 

Q. As a result of your examination of Mrs. Chambers, 
did you make any recommendation with respect to what 
further treatment she should undergo? A. Yes. 

Q. What was your first recommendation? A. My first 
recommendation was to employ what we term “manipula¬ 
tion of the arm, wrist, fingers and thumb” under general 
anesthesia and with an intravenous Novocain treatment in 
the hospital, of course. 

Q. Did Mrs. Chambers follow that recommenda- 

313 tion? A. Yes. 

Q. When? A. I believe on August 20, according 
to my records, 1947, with Dr. Tobin; general manipulation 
under pentothal and the use of intravenous Novocain pre¬ 
vious to the general anestheteic which was sodium pentothal. 

Q. What was the date of the first manipulation? A. 
August 20, 1947. 

Q. Who administered that? A. I did, along with Dr. 
Tobin. 

Q. What was the date of the second manipulation? A. 
August 29; manipulation of left shoulder was performed 
under Novocain and pentothal. 

Q. Who performed that manipulation? A. Apparently 
I did. I have no notation of it. I believe Dr. Tobin was 
with me but I am not sure of that. He was with me several 
times. 

Q. When was the third one administered? A. September 
22, 1947; manipulation of left wrist; Novocain intravenous¬ 
ly and pentothal. 

Q. Had there been any manipulation in between the 
second and third ones to which you have referred and 
which you did not attend? A. I believe that there was. 

Q. So that the last one you mentioned was really 

314 the fourth manipulation she had, was it not? A. 

I believe that is true. 
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Q. Who administered that? A. The third one? 

Q. The third one yon talked about. A. Apparently I 
administered this one. 

Q. What was the date of that, September what? A. 
September 22. 

Q. And did you administer that alone? A. I believe so. 

Q. Did you later give her further manipulation? A. 
Yes. 

Q. On what date ? A. The next record which I have is a 
manipulation at the time of an operation which was June 
7, 1948. 

Q. Let’s go back to 1947. Mrs. Chambers, according- 

Mr. Welch: I don’t think Mr. Hilland should testify from 
the hospital record. It is not in evidence. 

By Mr. Hilland: 

Q. Dr. Hand, let me ask you this about 1947: Do you 
remember what the total number of manipulations was 
that Mrs. Chambers was given? A. I believe that she had 
six manipulations. I haven’t gone over it to count them 
but I believe that is right. 

316 Q. In addition to seeing her every day in the hos¬ 
pital, how many times do your records show you saw 
her in your office and that she was in your office in 1947? 
A. Well, I have seven detailed examinations but I see 
patients very frequently in the physiotherapy department 
without making any note, but when I make an examination, 
it is recorded here (indicating). 

Q. You made seven examinations yourself? A. Seven 
full detailed examinations. 

Q. Do your records show how many times she was in your 
office for physiotherapy treatments in the calendar year 
1947? A. Yes. I have 39 rightly estimated, according to 
the dates and records. 

Q. Dr. Hand, at the time you recommended this series 
of six manipulations, will you describe to the jury the con- 
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dition in which you found Mrs. Chambers’ left forearm 
upon your examination? A. On examination, there was 
some atrophy or weakness throughout the left forearm, the 
left wrist, the metacarpus, meaning this portion here (indi¬ 
cating) and fingers have a glossy appearance. In other 
words, the skin showed a glossy appearance. 

Supination and pronation, which are these two movements 
(indicating) - 

317 Q. Which is which? A. Supination is this, and 
pronation is this (indicating),—both limited to about 

a range of 15 degrees. She had about 15 degrees motion in 
the wrist, actively and passively. 

Q. What would be normal? A. It would be full range, 
almost to 90, almost to 90 in both directions. 

The examination was accompanied by studying the X-rays 
and then the recommendations were made. 

Q. Can you describe, in a practical way, what the posi¬ 
tion of her hand and wrist were when you examined it ? A 1 
Well, it was in a fairly pronated position, something like 
that (indicating), as I recall. 

Q. Do you have a definite recollection? A. Just from 
my description; that fact that she could only supinate so 
many degrees. 

Q. Do you remember that it was in that position? A. 
I don’t remember. 

Q. Does it refresh your recollection that the hand, when 
suspended, instead of the palm being down, it was out like 
that (indicating)? A. I can’t remember any particular 
picture. 

Q. You cannot? A. No. I am going by my record as 
much as anything. 

318 Q. Do you remember what the condition of her 
fingers was? A. Yes. She had stiffness in the wrist 

and stiffness in the fingers and the thumb. In other words, 
she did not have normal range of motion. 
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Q. Do you remember whether or not she could appose 
her fingers? A. I don’t believe she could appose her 
fingers at that time. 

Q. Do you remember whether she could clench her first? 
A. No, she could not make a fist. 

Q. Do you remember - A. I stated she had about 

15 degrees only. 

Q. What motion did she have in this fashion (indicat¬ 
ing) ? A. Very few” degrees. 

Q. Do you remember how much? A. Yes; about 15 de¬ 
grees in each direction, according to my record. 

Q. Did the manipulations that you gave Mrs. Chambers 
effect a cure of her difficulties? 

Mr. Welch: Would you repeat that? 

By Mr. Hilland: 

Q. I will put it this way: What w'as the result of the 
manipulations? A. The result of the manipulations 
319 and the treatments have improved the function of 
the arm and the wrist and the hand but, of course, 
it is not a perfect function. 

Q. After those manipulations, did Mrs. Chambers con¬ 
tinue to be under your care and treatment? A. Yes. 

Q. Do you have a record showing how many times you 
examined her during the calendar year 1948? A. I have 
seven thorough examinations on record. 

Q. Was there a period of time that she was hospitalized 
that year? A. Yes. 

Q. How often did you see her during hospitalization? 
A. Daily. 

Q. Do vour records show how many physiotherapy treats 
ments she had in your office during the calendar year 1948? 
A. Tu'enty-two, according to my files. 

Q. That is during the year- A. 1948. 

Q. Was she hospitalized during the calendar year 1948? 
A. Yes. During 1948, in August, I performed an operation 
on her left forearm. 
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Q. Was that operation on your recommendation and 
advice? A. Yes. 

320 Q. And she followed your advice? A. Yes. 

Q. What operation did you perform on her at that 
time? A. The operation performed was what we term an 
osteotomy of the radius, which means that, surgically, the 
radius is fractured and then fastened together with the arm 
put in a fairly neutral position; the purpose of it being to 
improve rotation. 

Q. At what place did you fracture her arm? A. In the 
upper third of the radius. 

Q. What was the site of the original fracture, the Colies’ 
fracture that she had? A. The original site was in the 
lower third of the radius and arm. 

Q. What, if anything, did you do other than fracturing 
her arm in the upper third and inserting the silver plate 
to which you referred? A. A part of the procedure is to 
free or detach, after a fashion, with instruments the mus¬ 
cular attachments to this bone. Of course, it has to have 
attachments or it would not rotate, as you can see, and in 
doing the osteotomy on the bone, you also detach the muscles 
as they attach to that bone. 

Q. Did you find any adhesions in that area where you 
operated? A. I found no adhesions. The structures 

321 were very tight and contracted. 

Q. Tight and contracted. A. Yes. 

Q. In other words, you did find contracture? A. Yes. 

Q. What were the results of that examination? A. Do 
you mean operation? 

Q. I mean the results of that operation, I beg your par¬ 
don. A. The results were very satisfactory; more so after¬ 
ward than they were a little later. 

Q. What disabilities and deformities that Mrs. Chambers 
had did that operation correct? A. The greatest effect 
attempted was to produce rotation of this bone, the radius, 
and have it so that she could use it in both directions. This 
improved the motion quite a little bit but there has been a 
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tendency for the structures to contract again so that she 
does have limited motion in rotation. 

Q. How about after the operation? What did it do to her 
fingers? A. At the time I manipulated her fingers, ac¬ 
cording to the record, I attempted to improve all the motion 
of the fingers and the thumb. 

Q. After the operation, was she able to appose her 

322 fingers? A. Yes; she has accomplished apposition 
of thumb and fingers. 

Q. After that operation, did she continue under your 
care and treatment? A. Yes. 

Q. How many times did you see her in the calendar year 
1949 ? A. T'wentv-seven. 

Mr. Welch: Is that office visits? 

The Witness: That is office visits and physiotherapy. 

By Mr. Hilland: 

Q. How many of those were your examinations? A. 
Thorough examinations, you mean? 

Q. Yes. A. I have four on record. 

Q. So there were twenty-three physiotherapy treatments? 
A. I believe those were physiotherapy treatments but I 
saw her a number of those times. 

Q. In 1950, was there further hospitalization? A. In 
1950, January 25, she was hospitalized at Emergency for 
the removal of the plate and the screws that attached 
it to the bone. 

Q. Did you perform that operation? A. Yes. 

323 Q. On the 25th? A. On the 25th of January, 1950. 
Q. What was the result of that? A. The result of 

that was, of course, the removal of the metal-like substan¬ 
ces and some attempt at manipulation under general ana¬ 
esthesia to improve rotation of the forearm and motion of 
the fingers and thumb. 
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325 Q. When you examined her on March 26, 1952, did 
you recommend and advise any further surgery? A. 
Yes. I felt that it is quite possible that she could be helped 
by further surgery on the small joints of the hand. 
#••#*•#*• 

Q. Doctor, what have been your total charges to date? 
A. My total charges to date have been $1,264. 
**•##•*** 

327 Q. Doctor, what is a Volkmann’s contracture? A. 
Volkmann’s ischemic contracture is a severe condi¬ 
tion following injury which involves all of the structures 
of the arm or the leg and leaves a rather rasidual disa¬ 
bility. 

Q. What does “ischemic” mean? A. “Ischemic” means 
without blood. The blood supply is interfered with. 

Q. Doesn’t it mean a mechanical obstruction of the blood 
supply? A. It could be. 

Q. Isn’t that what the definition of it is? Isn’t it defined 
as a local anemia due to mechanical obstruction of the blood 
supply? A. It could be defined that way, but it also has to 
be an involvement of the nerve supply and all the other 
structures. 

Q. Breaking the meaning of that word down, 

328 doesn’t ‘ ‘ isch ’ ’ mean ‘ ‘ to keep back ” ? A. I wouldn’t 
know that 

Q. Doesn’t “kemia” mean blood? A. “Kemia” means 
blood. 

Q. So ischemic means an obstruction of the blood supply? 
A. An interference. 

Q. Could a too-tight cast, which is allowed to remain on 
one’s arm for a period of sixteen days and nights be a 
competent producing cause of a Volkmann’s contracture? 

Mr. Welch: I object to that, if the Court please. In the 
first place, there is no showing that the time mentioned was 
correct in this case. 

Mr. Killand: Yes, there is, if Your Honor please. 
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The evidence shows this cast was applied at Georgetown 
Hospital on February 12, 1947, and the evidence is that it 
was cut and loosened on February 28, the date Mrs. Cham¬ 
bers went to Dr. Fulcher’s office, so that is a period of six¬ 
teen days and sixteen nights. 

Mr. Welch: You are talking about the second cast. 

Mr. Hilland: I am talking about the second cast. 

By Mr. Hilland: 

Q. The question is whether or not a too-tight cast, as¬ 
suming as a fact that the cast was too tight and assuming 
that it was allowed to remain on for a period of sixteen days, 
could it have been a competent producing cause of 
329 the Volkmann’s contracture? A. It could have. 
#*•**•••• 

335 Q. Doctor Hand, what is a Colies’ fracture? A. A 
Colles’ fracture is a fracture of the lower radius, of 

the lower arm about the wrist. 

Q. Is it an unusual or a common type of fracture? A. 
It is a common type of fracture. 

Q. What is the usual cause of it? A. A fall with the out¬ 
stretched hand. 

Q. Is there usually displacement or not? A. Usually, 
there is displacement but does not have to be that way. 

Q. What is the usual period of time for a union of the 
broken parts in the case of a Colles’ fracture? A. Four to 
six to eight weeks. 

Q. What is the usual prognosis of a Colles’ fracture? A. 
It is good. 

Mr. Welch: I object to that because each case would de¬ 
pend on its own symptoms and complications. 

The Court: The Court has indicated its ruling. It is hard 
to generalize. The Court feels that objection is good. 

336 Sustained. 
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By Mr. Hilland: 

Q. Is any functional disturbance usual? 

Mr. Welch: Usual what? 

Mr. Hilland: In the case of a Colies’ fracture? 

Mr. Welch: I object to that, if the Court please. The 

severity in all fractures would necessarily have to be con- 
* •/ 

sidered. 

The Court: It seems so to the Court. 

Mr. Hilland: May we approach the bench, Your Honor? 

The Court: You may. 

(Thereupon, counsel approached the bench and 
the following proceedings were had out of the 
hearing of the jury:) 

Mr. Hilland: I want to show that, in answer to the first 
question, if he had been permitted to answer that, the usual 
prognosis in the case of a Colles’ fracture is good and that 
the usual result is only a slight widening of the wrist and, 
in answer to the second question, if he were to be permitted 
to answer, his answer would be that usually there is no 
functional disturbance and that the function of the hand, 
wrist ana arm are usually unaffected by a Colles’ fracture. 

The Court: To the Court, it seems clear that that is a 
matter upon which the jury should not be permitted to 
speculate. The circumstances in this case are the 
337 circumstances in which the jury is interested in de¬ 
termining the question as to whether the length of 
time was extraordinary or otherwise. If it could be related 
in some wav to the circumstances that existed in this 
particular case, that, to the Court’s mind, would be a proper 
means of comparison as to whether the length of recovery, 
the term of recovery was greater or less than it should be 
in this particular instance but, to compare an unknown 
situation, unknown condition, the condition the diagnosis 
of which is not before the Court at all, or to compare any 
one case with the great majority of the situations that exist 
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in the case of a Colles’ fracture, to the Court’s mind, would 
be to permit the jury to speculate on whether or not the 
length of period of recovery in this particular case and 
under these particular circumstances was greater or less 
than it should have been. 

It isn’t a matter of comparison between normal cases 
and this case. In other words, that is not the question. 
It is a question as to whether or not, under the circumstan¬ 
ces that existed here, the length of the period of recovery 
was greater or less than it should have been. 

Mr. Hilland: I just wanted to make a formal proffer. 
The Court: You have made it and the Court rejects the 
proffer. 

*###*•*#• 

348 Q. Dr. Hand, I am going to put that hypothetical 
question to you again, and again you are to assume 

the truth of whatever I tell you are the facts. 

Assume that, on February 2, 1947, at 1:45 a. m., Mrs. 
Chambers slipped on a scatter rug in her home, fell and 
broke her wrist, that is, she sustained what is called a 
Colies’ fracture, and that about 9:00 a. m. she called an 
orthopedic specialist who came to treat her, came to 
Georgetown Hospital to treat her and had Mrs. Chambers 
put under a general anaesthetic; 

Assume that before she was put under the anaesthetic, 
she had intensive pain and much swelling but no discolora¬ 
tion in her hand and arm; 

Assume further that when she recovered from the 

349 anaesthetic, the pain in her arm was much more in¬ 
tense from her shoulder to her hand and her hand 

and arm were very badly discolored and swollen; 

Assume that her arm and hand were in a cast and sus¬ 
pended from a stand and that they were in an unatural 
position, that is to say, her hand was turned in this fashion 
(indicating) and suspended from a stand and she was 
prone in bed. 
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Assume further that Mrs. Chambers immediately pointed 
out to her orthopedic specialist that the cast, that she 
thought the cast was too tight and asked him to cut and 
loosen it and he declined to do so and said that it could 
not be touched. 

Assume further that, on other occasions, Mrs. Chambers 
told her orthopedic specialist and his assistant of the ex¬ 
cruciating pain she was suffering and that the cast was too 
tight and that her sister also took up with her orthopedic 
specialist the fact that the cast was too tight. 

Assume that, after the cast had cut the back of her hand 
and she had an open sore, that the orthopedic specialist’s 
assistant cut the cast where it had cut the back of her hand. 

Assume further that that cast remained on her arm for 
ten days, to February 12, and that on that date it was re¬ 
moved and another cast was applied. 

Assume further that, on that occasion, her orthopedic 
specialist manipulated her arm in a violent manner, 
350 without any anaesthetic, and caused terrific pain by 
taking the parts and pushing them together. 

Assume, as a fact, that the second cast, which was applied 
was too tight, too, and that Mrs. Chambers asked her ortho¬ 
pedic specialist to cut and loosen it but he declined to do so. 

Assume that Mrs. Chambers was in the hospital twelve 
days from February 2, when she sustained the fracture, to 
February 14, 1947, after the second cast was applied and 
that she was then taken every day by her sister-in-law and 
her sister to her doctor’s office for physiotherapy treat¬ 
ments and for her orthopedic specialist and his assistant to 
see her; 

Assume that about February 28, 1947, after the second 
cast had been on her arm for two weeks, Mrs. Chambers 
was not getting any relief from the terriffic pain in her arm 
and, assuming further that she kept telling her doctor and 
his assistant and their physiotherapist—kept telling her 
orthopedic specialist and his assistant that the cast was 
too tight and that he insisted that the cast was not too 
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tight and was not causing the pain and did nothing about 
the cast. 

Assume that, instead of cutting and releasing the cast, 
he sent her to a specialist in neurology and that she went 
there, as directed, when he directed her to go to the neu¬ 
rologist. 

Assume further that the neurologist looked at her 

351 cast and, in her presence and in the presence of her 
sister-in-law called her orthopedic specialist and 

asked him if he knew* that the cast on her arm was too tight 
and told her orthopedic specialist that he would not touch 
her arm until the cast had been cut and loosened. 

And, assuming further, that on the same day, February 
28, sixteen days after the cast had been applied, Mrs. 
Chambers was taken back to her orthopedic specialist’s 
office and he then and there cut the cast and loosened it and 
that Mrs. Chambers returned to the neurologist’s office that 
same day and received injections of Novocain. 

Assume further that, after giving her the injections, 
the neurologist advised that if her arm did not show any 
improvement within 48 hours, she should go back into the 
hospital immediately and have it taken care of. 

And assuming further that Mrs. Chambers informed her 
orthopedic surgeon of the neurologist’s advice and that the 
pain still continued after 48 hours had elapsed and as soon 
as the Novocain had worn off. 

Assume further that her orthopedic surgeon did nothing 
about it and that the pain and swelling continued in the 
jjortion of the hand that was exposed and above the top of 
the cast and that the cast was left on until March 15 and 

that then a third cast or half-cast or splints was applied 
and it remained on the arm for about two weeks 

352 when the cast was removed. 

Assuming further that, during the period, the half- 
cast or splints were on, Mrs. Chambers’ arm and hand were 
still swollen and were black and blue. 

Assume further that the position of Mrs. Chambers’ arm 
and hand in the second and third casts, as well as the first 
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cast, was the same as I have illustrated, namely, in that 
twisted position (indicating); and assuming further that 
when the third cast was removed her hand and arm were 
fixed in the position which I have illustrated and that it was 
turned with the palm of the hand out and assume that she 
could not get her hand out of that position, that is, she could 
not turn it up as I have illustrated and that neither could 
her orthopedic surgeon’s physiotherapist get her hand out 
of that position although she gave her many treatments and 
applied much force. 

Assume, in addition to that condition, that when the 
casts were finally removed, all of her fingers were contracted 
with the hand in that position (indicating) and she could 
not open her fist like I am illustrating and that, thereafter, 
she was fitted, on the prescription of her orthopedic sur¬ 
geon, with a so-called “banjo”, which is marked Plaintiff’s 
Exhibit No. 11 and that she wore that from April 8, 1947, 
that is, full time, from that date until June 5,1947 when she 
returned to her work and she wore it then at all times 
353 except when she was at her work, leaving it in the 
employment office, until the latter part of June, 1947, 
and that when she stopped wearing that banjo device, her 
hand was open, as I am illustrating, and she could not ap¬ 
pose any of her fingers to her thumb. 

Assuming the truth of those facts, Dr. Hand, will you 
state whether, in your opinion, the treatment she received 
was in accordance with the standards of care and attention 
which an orthopedic specialist of ordinary skill and ability, 
X>racticing in the District of Columbia, would have given 
under such circumstances? 

Mr. 'Welch: Just a moment. I have one or two objections. 

First, I think the question contains considerable redun¬ 
dant material which makes it confusing. 

Secondly, it contains the statement that at the time the 
hand was set on February 2, she was suffering intense pain 
when the testimony is just to the contrary. 
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Thirdly, it must be subject, if the doctor can say that he 
will give his answer, subject to the necessary variations 
in the illustrations because when one illustrates they do it 
as they visualize something and it does not portray what 
the condition actually was and it can be very misleading if 
the doctor doesn’t take into consideration the fact that one 
illustrating may overdo or underdo the situation. 

354 By Mr. Hilland: 

Q. Taking into consideration those variations Mr. Welch 
just referred to, will you answer the question? A. I would 
say that she must have suffered a severe injury. 

Q. Will you answer the question ? Will you state, in your 
opinion, whether the treatment she received was in accord¬ 
ance with the standards of care and attention which an 
orthopedic specialist of ordinary skill and ability, practic¬ 
ing in the District of Columbia, would have given under 
such circumstances? A. Yes. 

Q. Then it is your testimony that an orthopedic surgeon 
would have left the tight cast on for a period of sixteen 
days and sixteen nights? A. That is up to the surgeon’s 
judgment, I think. 

Q. The surgeon would leave it on, is that your testimony? 
A. It is up to his judgment whether to leave it on. 

362 Mr. Hilland: Going back to that other question, 
the preceding one, about whether or not they were in 
accordance with the standards- 

Mr. Welch: He has answered that. 

Mr. Hilland: I want to discuss his answer. 

Mr. Welch: I don’t think it is privileged to be discussed. 

Mr. Hilland: Yes, it is. I want Your Honor to let me 
ask him this: He said, “Yes, because it is a question of 
judgment ’ ’. 

Mr. Welch: No, he did not. 

Mr. Hilland: Just a moment. We will have the reporter 
read his answer. I think that that answer, Your Honor, 
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is an evasion of the question. It is a dodge of the ques¬ 
tion. It is not a question whether he exercised his best 
judgment or not. It is not a question of his best judgment. 
It is a question of whether or not leaving a too-tight 

363 cast on for sixteen days is in accordance with stand¬ 
ards, not whether or not it was his best judgment 

but does it meet the standards? That is covered in cases. 
Mr. Welch: He asked that. 

Mr. Hilland: I am talking about the first question I 
asked. I ask that the reporter read it and I think he should 
answer it as I asked it. 

Mr. Welch: He gave two questions. 

Mr. Hilland: The question was: “Will you state, in your 
opinion, whether the treatment she received was in ac¬ 
cordance with the standards of care and attention which 
an orthopedic specialist, of ordinary skill and ability, prac¬ 
ticing in the District of Columbia, would have given under 
such circumstances.’’ 

Mr. Welch: He said “yes.” 

Mr. Hilland: He said, “Yes, it is a matter of judgment.” 
Mr. Welch: After he answered the question “yes”. Then 
Mr. Hilland asked him a second question. 

The Court: That is mv recollection. I took notes on it 

and the answer was “yes”, and it was later- 

Mr. Hilland: I think we ought to have the reporter read 
it. 

(Thereupon, the following questions and answers were 
read by the reporter: 

364 “Question: Will you state, in your opinion, wheth¬ 
er the treatment she received was in accordance 

with the standards of care and attention which an ortho¬ 
pedic specialist of ordinary skill and ability, practicing in 
the District of Columbia, would have given under such cir¬ 
cumstances? 

“Answer: Yes. 

“Question: Then it is your testimony that an orthopedic 
surgeon would have left the tight cast on for a period of 
sixteen days and sixteen nights? . 
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“Answer: That is up to the surgeon’s judgment, I think. 

“Question: The surgeon would leave it on, is that your 
testimony? 

“Answer: It is up to his judgment whether to leave it 
on.”) 

Mr. Hilland: I want to ask him if, in his opinion, it was 
good and did it meet the standards of practice to exercise 
that judgment. 

The Court: I will let you ask that. 

Mr. Welch: If the Court please, he just testified that the 
treatment was a matter of judgment. 

The Court: I understand what you have in mind but I 
am going to permit inquiry to be developed from the doctor 
if, in his opinion, it was proper and in accordance with 
the customs, usages in ordinary accepted practices. 
365 Mr. Welch: But you have permitted that. He has 
answered that. 

The Court: He may elaborate on that. 

Mr. Welch: I submit he cannot reiterate to try to trap 
him. 

The Court: I don’t know that it is reiteration. 

Mr. Welch: He is his witness. He is not a hostile witness. 

The Court: The Court is not going to restrict the exam¬ 
ination. 

(Thereupon, counsel resumed their places at the coun¬ 
sel table and the following proceedings were had in the 

hearing of the jury:) 

By Mr. Hilland: 

Q. Doctor, after I put that long hypothetical question to 
you, I asked you would you state, in your opinion, if the 
treatment she received was in accordance with the stand¬ 
ards of care and attention which an orthopedic specialist 
of ordinary skill and ability, practicing in the District of 
Columbia, would have given under such circumstances, and 
then you said yes. 
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Mr. Welch: What is the question? I submit there is no 
occasion for repetition of questions and answers. 

The Court: It is preliminary. Proceed. 

366 By Mr. Hilland: 

Q. Under those circumstances, in your opinion, 
did he exercise good judgment? 

Mr. Welch: If the Court please, the doctor has said, un¬ 
der those circumstances, it is a matter of judgment and it 
is up to the doctor to determine what he should do. This 
is cross-examination of his own witness, I submit, and 
counsel is not entitled to cross-examine his own witness. 

The Court: The Court feels that the rule which is im¬ 
posed upon the Court in this type of case, and with which 
counsel for both plaintiff and defendant, I am sure, are 
fully aware, makes this particular question objectionable. 
Counsel is aware of the reasons in the Court’s mind for 
the rule under which the Court operates, as the Court 
views it. 

Bv Mr. Hilland: 

* 

Q. Let me frame the question this way: Will you state 
whether, in your opinion, the judgment he exercised in 
leaving that tight cast on for a period of sixteen days was 
in accordance with the standards of care and attention 
which an orthopedic specialist of ordinary skill and ability, 
practicing in the District of Columbia, would have given 
under such circumstances, would have done under such 
circumstances? 

Mr. Welch: Same objection and, in addition, it calls for 
a conclusion which the doctor cannot give. 

367 The Court: The Court will permit that question 
to be answered. 

The Witness: The only way I can answer that is that I 
think it would be up to the judgment of the surgeon. 

By Mr. Hilland: 

Q. No, that is not what I am asking. 

Mr. Welch: Let the doctor answer. 
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By Mr. Hilland: 

Q. I am asking if leaving a tight cast on for a period of 
sixteen days and sixteen nights is in accordance with the 
standards to which I have referred. 

Mr. Welch: He has already answered the question, if 
the Court please. That was in the preliminary question. 

The Court: The witness may answer the question. 

The Witness: It depends entirely on the individual case 
and I don’t believe I can answer that without seeing such 
a case as this hypothetical case. 
********* 

386 The Court: This is an extremely difficult situation 
in which a patient finds himself in a position in which 

she is confronted with an unfortunate result of an opera¬ 
tion. 

The Court has repeatedly stated that the test of liability 
in this jurisdiction is the test as to whether or not the evi¬ 
dence is sufficient to justify submission to the jury the ques¬ 
tion as to whether or not the defendant, in his treatment, 
has accorded with the customary, accepted standard 

387 in this area. 

In that respect, the Court is bound by that rule. 

The Court appreciates the difficulty in establishing any 
deviation from the standard to which the defense is re¬ 
quired to conform, but there must be evidence sufficient to 
submit to a jury to justify a verdict based upon a finding 
of fact that the defendant did not conform with the custom¬ 
ary practice and that is to be established by the cwidence 
of doctors in the practice who are capable of giving such 
evidence. 

The Court does not feel that, in this case, the plaintiff 
has met the requirements of the rule- 

Mr. Hilland: May I ask this before Your Honor proceeds 
further? 

Mr. Welch: I don’t think we should have an interruption 
now. 
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Mr. Hilland: May I ask Your Honor to read those six 
cases before you make that ruling? 

The Court: I think the Court is familiar with the cases 
involving an exceptional situation and the Court realizes 
the statement of the Circuit Court of Appeals with respect 
to the difficulty of establishing lack of conformity but, in 
this case, the Court does not feel that that has been met. 

We have first the question of negligence and the negli¬ 
gence is based primarily upon the allegation that the 

388 cast placed on the arm was too tight. We have the 
complaints of the plaintiff herself. We have a state¬ 
ment of the plaintiff’s sister to this same effect. 

The question as to whether or not the cast in the condi¬ 
tion in which it is placed on an affected part is placed there 
in conformity with the standard accepted and customarily 
observed, is a question which cannot be decided, in the 
Court’s opinion, by the view of the patient involved as to 
whether the application was proper or otherwise. 

The Court cannot permit this jury to speculate on the 
question as to whether the defendant had lived up to the 
requirements imposed upon him, in compliance with the 
customary, ordinary, regularly accepted standard in the 
placing of this cast upon the plaintiff’s wrist and arm in 
the manner in which the evidence shows it was placed, not¬ 
withstanding the complaint of the plaintiff and, in her 
opinion, subjectively, of course, the cast was too tight. 

There is secondary evidence to the effect that the doctor 
to whom the plaintiff was sent, Dr. Fulcher, asked the de¬ 
fendant if he realized the condition of the cast. Dr. Ful¬ 
cher is a neurologist. He is not a surgical man. The mere 
question does not, in the Court’s opinion, constitute evi¬ 
dence which satisfies the requirements of the rule. 

We have the positive evidence of Dr. Hand, who is expert 
in the field, in answer to a complete hypothetical 

389 question covering the entire situation that, in his 
opinion, the treatment accorded plaintiff by the de¬ 
fendant was in conformity with the customary, regular and 
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accepted standards in effect in this area, in this community. 

The Court does not feel that the entry in the record 
book, the dictation of an entry in the record book of an 
intern, under the circumstances existing in this case, an 
intern who had no recourse to previous records in the case, 
based him statement upon such observation made prior to 
the entry of the record in the hospital records, that the 
plaintiff was suffering from Volkmann’s contracture, would 
be sufficient basis, in face of the evidence of the plaintiff’s 
own witness, Dr. Hand, to justify the Court submitting 
that question to the jury so that we do have a situation in 
which, in the Court’s opinion, the requirements of the rule 
have not been met with respect either to establishing negli¬ 
gence on the part of the defendant in accordance with the 
rule of negligence affecting this jurisdiction to bind upon the 
Court nor evidence that any conduct on the part of the 
defendant wrould cause the plaintiff to suffer the damage 
w’hich she suffered, especially in view' of the testimony of 
the accepted expert, plaintiff’s own witness, Dr. Hand, 
that, in his opinion, it w*as the result of the injury. 

The Court feels that, under the rule, it is bound to sus¬ 
tain the motion of the defendant and the motion is sus¬ 
tained. 

390 Mr. Hilland: On behalf of the plaintiff, I note an 
exception, Your Honor. 

The Court: Exception will be granted. 
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STATEMENT OF QUESTIONS PRESENTED 

The question presented here is whether the Court 
erred in directing a verdict for the defendant doctor in 
a malpractice claim where the evidence showed that: 

(a) . Plaintiff sustained a fall in her apartment walk¬ 
ing across a highly polished floor, the fall occurring 
late at night: 

(b) . She went to the hospital at about two o’clock 
A.M. in the morning, where a young interne advised her 
she had a fractured wrist and that they did not have a 
room for her and a doctor was not available. 

(c) . The interne applied splints to the arm; sent the 
plaintiff home, directing her to return in the morning; 

(d) . She returned about nine o’clock A.M. and having 
been referred to defendant doctor, he was employed to 
look after her arm; 

(e) . He put her under a general anesthetic and her 
arm was set and X-rays were taken; 

(f) . After the arm was set, it was placed in a cast 
and the cast and arm were suspended, being held in this 
position by a stand; 

(g) . The usual hospital care and treatment and the 
usual medical care were given; 

(h) . Plaintiff claimed she advised the doctor she 
thought discoloration of her hand and arm was caused 
by the cast being tight; 

(i) . The defendant doctor advised her on the third 
or fourth day after the arm was set that the discolora¬ 
tion was caused from a circulatory condition and that it 
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very often happened in the case of a fracture of the 
wrist of this type. She did not question him further 
about it at the time; 

(j) . The cast was removed on the twelfth day and 
a new cast applied. She was given diathermy treatment, 
massage, etc. and referred to a physician for a stellate 
block to relieve pain; 

(k) . She claims that the doctor to whom she was re¬ 
ferred for stellate block stated her cast was too tight 
and that he would not touch her until it was loosened 
and that her arm was over-corrected and that she was 
suffering from an orthopedic mistake; 

(11. Tho doctor to whom she was referred is a local 
physician, was available to plaintiff for testimony, was 
not called, his deposition was not taken, nor was he asked 
to advise the Court what treatment, if any, he rendered 
and what diagnosis, if any, he made or what he advised 
the plaintiff. Plaintiff simply making statements as to 
what someone said professionally and failing to support 
them by calling the doctor who was available and could 
have given a complete and accurate account of what was 
said by him; 

(tyO. Plaintiff was seen by Dr. Hand, an orthopedic 
specialist, with defendant and Dr. Hand later took over 
the case; 

(n) . At no time did any doctor ever advise the pa¬ 
tient that sho had a Volkmann’s contracture. Dr. Hand 
treated her and operated on her on two occasions and she 
got some improvement; 

(o) . Dr. Hand testified in response to questions pro¬ 
pounded by plaintiff’s counsel on direct testimony, in 
reply to a hypothetical question embracing all of the 
factors produced in evidence by the plaintiff, and to be 
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found in Transcript at pages 348 to 354, that the treat¬ 
ment she received was in accordance wdth the standards 
of care and attention which an orthopedic specialist of 
ordinary skill and ability practicing in the District of 
Columbia would have given under such circumstances. 
And further testified that with respect to the leaving of a 
cast on for the period which it was on the plaintiff in 
this ease, which she referred to as a “too tight cast”, 
would be a matter for the judgment of the surgeon 
under the circumstances. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant instituted a suit in the United States District 
Court for the District of Columbia, Civil Action No. 
61-50, against Dr. William J. Tobin, claiming negligence, 
alleging that on February 2, 1947, plaintiff sustained a 
Colles fracture of the left wrist; that on February 3, 1947, 
defendant Tobin reduced the fracture and applied a cast 
and subsequently applied a second cast and rendered 
plaintiff post-operative care and treatment, as a result of 
which she sustained permanent and painful injuries re¬ 
ferred to as a Volkmann’s contracture of the left forearm 
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and deformity of the left forearm, including the hand and 
limitation of the motion of the left hand and wrist. At 
pretrial (see pretrial statement, Transcript of Record, 
397), plaintiff claimed defendant over-corrected the frac¬ 
ture and applied the cast too tightly, as a result of which 
the said injuries occurred. 

Defendant applied the original cast in the early morn¬ 
ing of February 3, 1947, which cast remained on the arm 
(the arm in the cast being suspended for a number of 
days) until February 12, 1947 when the original cast was 
removed and the second one applied by defendant, which 
cast remained on the arm until March 15. A splint re¬ 
mained on the arm until April 7, 1947 (T. 8-21). 

After the casts were removed, she was given treatment, 
including diathermy. She had been referred to Dr. Ful¬ 
cher for Stellate Block for relief of pain on February 28, 
1947 (T. 35). 

Dr. Tobin made an appointment for appellant to see 
Dr. Fulcher on February 28 and she went to Fulcher’s 
office accompanied by her sister-in-law, (Mrs. Rutherford) 
(T. 38). She stated that she told him (Fulcher) that slm 
was Tobin’s patient, whom he had called about and he 
(Fulcher) looked at her arm and he looked at the hand 
and turned around and said, “when I see something like 
this, it makes me want to go back into my old field of 
work. Orthopedics.” (T. 38-39). She further testified 
that he phoned Dr. Tobin and “as he put the receiver 
back down on the hook, he came down with the receiver 
this wav (indicating) and he said, ‘Causalgia—hell!’ and 
slammed down the receiver” (T. 39). She returned to 
Dr. Tobin’s office the same day. Tobin told her he dis¬ 
agreed with Fulcher, but would go along with him and 
he cut the cast (T. 39). Sho returned to Dr. Fulcher’s 
office that day and testified (T. 40) “Dr. Fulcher told me 
he injected me with 22 needles back up here (indicating)”. 
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She later came under the care of Dr. Frank Hand, who 
gave her a series of manipulations, six in all. The ma¬ 
nipulations being recommended by Dr. Hand (T. 53). 
She had two manipulations at which Hand and Tobin 
were present. The third one was given by Dr. Tobin out 
of the presence of Dr. Hand (T. 53). After the third 
manipulation, she discharged Dr. Tobin (T. 54) and since 
that time he had not treated her. 

She continued under Dr. Hand’s care, was operated on 
two occasion?; and the interne assistant at the operation 
was Dr. Harold H. Hawfield. From July 1, 1948 to De¬ 
cember 31, 1948, Hawfield was assistant chief resident in 
surgery and resident in orthopedics at Emergency Hos¬ 
pital (T. 265). In August, 1948, he was assigned to 
orthopedic service as assistant chief resident at Emer¬ 
gency Hospital (T. 266). He assisted Dr. Hand in that 
capacity from August 19, 1948 to August 30, 1948 in the 
case of Mrs. Chambers (T. 266). He first saw Mrs. 
Chambers in a room at the hospital and he did not 
make an examination of her (T. 266 and 267). He wrote 
up a Summary Sheet at the hospital (T. 269). He as¬ 
sisted Dr. Hand at the operation and talked with him 
before entries were made on the Summary Sheet (T. 270), 
but when asked if, before he mode the writing on the 
Summary Sheet referred to as plaintiff’s Exhibit 16. he 
talked to Dr. Hand about the sohWt matter of th° writ¬ 
ing on that paper, he responded. “I would presume so. T 
just can’t remember that speeifieallv because it happened 
throe and one-half vears ago and there were ronnv pa¬ 
tients who were seen at that time and T iust can’t re- 
r> ^poeific instance of that nature. Tt is possible, 
tbo-p it i< -possible that T did not.” (T. 271-272). 
With resnect to the procedure concerning the operative 
notes, the same was permitted in evidence and the doetnr 
was permitted to testifv concerning it over objection of 
counsel, the witness stating: 

“It is the usual procedure that the attending man 
read and approve such operative notes on private 
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patients. That has not been done in this case and, 
since we are in training at that period of time, we 
are under his training for supervision and correction 
and we do make mistakes in residencies and we are 
under their guidance and it is up to them to correct 
and countersign our notes and charts. (T. 278) 

He further testified (T. 278') that there was nothing 
to show that the note in question was reviewed by Dr. 
Hand nor that he approved it. 

Dr. Frank M. Hand, an orthopedic specialist, testified 
he first saw Mrs. Chambers August 6. 1947 (T. 312) and 
he testified at length concerninrr his examinations, treat¬ 
ment, recommendations, etc. and at no time was he asked 
whether the plaintiff had a Yolkmann’s contracture and 
the rmlv testimony concerning her muscular condition is 
found in Transcript at page 320, 321 where he states: 

“I found no adhesions. The structures were very 
tight and contracted.” 

following which the question was propounded: 

“In other words, you did find contracture? 
and he answered: 

“Yes.” 

But plaintiff’s counsel was particularly careful not to ask 
him if the contracture he spoke of and referred to as 
“tight and contracted structures” was a Volkmann’s con¬ 
tracture. He described the operations and the physio¬ 
therapy treatments and was then asked by plaintiff’s coun¬ 
sel an hvpothetical question, which covered every pos¬ 
sible aetivitv of the defendant Tobin in the case, includ¬ 
ing cvervthieg whiefi the defendant did and included also 
the reported fbv the plaintiff) examination by Dr. Ful¬ 
cher and an alleged statement by Fulcher that the cast 
was too tight. The hypothetical question concluding by 
the usual propounding of the interrogation as to whether 
the doctor would state that the treatment she received 
was in accordance with the standards of care and atten- 
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tion which an orthopedic specialist of ordinary skill and 
ability practicing in the District of Columbia, would have 
given under such circumstances, to which the specialist, 
who was her own doctor, who had operated on her on two 
occasions and was still her physician with respect to her 
arm, answered, without qualification: “Yes.” (T. 3541. 

Despite repeatexl attempts on the part of plaintiff’s 
counsel, as disclosed in the Transcript beginning at page 
354 and continuing through page 374, he was unable to 
el^i f anvthing indicating that Dr. Tobin’s treatment was 
not in accord with good and approved practice. Indeed, 
at page 374 the following appears: 

“0. When you took this case over from Dr. Tobin 
or with Dr. Tobin in August, 1948, T mean, August, 
1947, did you take it over feeling that he had handled 
it correctly!” 

To this miestion, the doctor answered: “Yes,” and even 
then at that point in the case, plaintiff’s counsel care¬ 
fully refrained from asking the doctor whether the pa¬ 
tient suffered with Yolkmann’s contracture, as is indi¬ 
cated in Transcript page 374, in the general tone of the 
questions propounded. 

Thereupon, the plaintiff closed her case. She -ore- 
s^ri+od no medical testimony whatsoever that the treat¬ 
ment and procedure adopted bv defendant was not in 
accord with "ood and approved medieal practice. Sig- 
nificantlv. we think, was her failure to present Dr. Ful¬ 
cher, who had treated her by administering a Stellate 
Block, but to whom she ascribed in her own testimony 
certain statements from which she honed by inference to 
indicate that defendant had been negligent. 

Thereupon, motion for directed verdict was made by 
counsel for defendant and after careful and lengthy con¬ 
sideration, the Court granted the motion and .iudgment 
was duly entered. 
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STATEMENT OF POINTS 

The United States District Court for the District of 
Columbia in granting the motion for a directed verdict 
for the Appellee and directing the entry of judgment in 
favor of the Appellee, was correct, as such motion should 
be granted where the evidence is such as to leave no 
doubt as to the facts, there being no evidence of any 
failure or negligence on the part of the Appellee and no 
evidence that a failure was the cause of the condition 
complained of. 

SUMMARY OF ARGUMENT 

The evidence in this case failed to establish any de¬ 
parture from the customary and approved practice for 
the condition treated during the time that Mrs. Chambers 
was under the care of Dr. Tobin. Inasmuch as a physi¬ 
cian can be held only whop he has oar ted from the 

usua 1 and customary practice of an ordinarilv careful 
nhvsieian undor such circumstances, the Appellant here 
failed to establish her claim for relief. The evidence 
■nro^rn+ed disclosed that Mrs. Chambers sustained a. colics 
fracture, which was set and placed in a cast: that she did 
not get a perfect result: that she received treatment over 
a considerable period of time and was still under treat- 
mm't of Dr. Hand. The evidence further showed that 
Dr. Hand was of opinion that the treatment she received 
before ho came into the case was in accord with good 
approved oractice and that tho entire treatmor.t 
odvon bv tho defendant below was in accord with good 
and approved practice and there was no evidence to es¬ 
tablish anv causal relationship between the procedures 
employed by the defendant and the condition complained 
of by plaintiff. 
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ARGUMENT 

I. There Was No Evidence From Which the Jury 
Could Have Found That Dr. Tobin Was Negligent in His 
Setting of the Wrist and His Treatment of Mrs. Cham¬ 
bers. 

It is the burden of the plaintiff to show by competent 
evidence the departure from the ordinary and customary 
practice which it is claimed constitutes the negligence of 
the defendant. Counsel for Appellant proceeds on the 
theory that no competent evidence of negligence is neces¬ 
sary, but that the results are such that negligence may 
be inferred. This is not the law, even in cases in which 
malpractice of a physician is involved. The language 
used hv this Honorable Court in Collins vs. District of 
Cohmbio, 60 Aop., D. C. 100, 48 F. (2d) 1012, we think 
particularly applicable: 

“The burden of proof at the trial was upon the 
plaintiff, in order to recover against either defendant,- 
to establish by the preponderance of the evidence 
that the accident was in fact caused by the negligent 
act or omission of such defendant. The causal con¬ 
nection between the accident and the negligence of 
the defendant must not be left to mere conjecture or 
supposition. There is a complete failure of proof 
in the present record upon this vital point, and this 
fact defeats appellant’s appeal in this court.” 

“In Bennett vs. Washington Terminal Companv, 
55 App. D. C. Ill, 2 F (2d) 913, 915, Mr. Justice 
Van Orsdel, speaking for this court, said: ‘Negligence 
is a matter of proof to be established by competent 
evidence. The burden of establishing negligence is 
upon the complaining party. The mere fact that an 
accident occurred creates no presumption of negli¬ 
gence on the part of the defendant companv. Tt is 
an affirmative fact, incumbent upon the plaintiff to 
prove and establish by such direct and positive evi¬ 
dence that the jury may reasonablv infer the facts 
upon which negligence may be predicated.’ 
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“These principles apply with equal force to the 
necessity for affirmative proof of the causal relation 
between the alleged negligence and the accident in 
question. 

“ ‘An inference cannot be drawn from a presump¬ 
tion, but must be founded upon some fact legally 
established. The Court has repeatedly held that 
when liability depends upon carelessness or fault of 
a person, or his agents, the right of recovery de¬ 
pends upon the same being shown by competent evi¬ 
dence. and it is incumbent upon such a plaintiff to 
furnish evidence to show how and why the accident 
occurred—some fact or facts by which it can be de¬ 
termined by the jury, and not be left entirely to 
conjecture, guess or random judgment, upon mere 
supposition, without a single known fact. 7 C. & 0. 
Ry. Co. vs. Heath, 103 Ya. 64, 48 S. E. SOS: Virginia 
Iron, etc. Co. vs. Hughes, 11S Ya. 731, 740, 88 S. E. 
88 .” 

In a case involving malpractice this Honorable Court 
stated that the burden of proof is upon a plaintiff to 
establish by substantial evidence (Italics supplied) de¬ 
parture from that standard and that such departure 
caused the injury complained of. Rogers vs. Lawson, 83 
U. S. App., D.’ C. 282, 170 F. (2d) 158. 

Tt is axiomatic that in malpractice cases, a physician 
can be held only for such injuries as are caused by his 
negligence, and that the t p st of negligence on the part of 
the physician is whether or not he possesses and exer¬ 
cises the skill and care generally found in others in the 
field undor similar circumstances. Christie vs. Callahan , 
75 F. S. App.. H. C.. 133-136. 124 E. (2d) 285. Appellant 
relies very strongly noon the case of Weisenherg vs. 
TJazev. 63 App. T). C. 398. 73 F. (2d) 318 as a basis for 
considering this case to be an “exceptional ease”, some¬ 
times referred to by courts in decisions involving mal¬ 
practice actions. Tt is respectfully submitted that in that 
case the court referred to a familiar principle of law In 
the following language: 
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“Where uncertainty as to the existence of negli¬ 
gence arises from a conflict in the testimony or be¬ 
cause, the facts being undisputed, fair-minded men 
will honestly draw different conclusions from them, 
the question is not one of law but of fact to be set¬ 
tled by the jury.” 

W 7 here in this case is there any uncertainty or any 
disputed fact from which fair-minded men could draw 
different conclusions? 

The testimony of the only medical man who can be 
given credence was that of Dr. Hand, appellant’s own 
doctor, who stated unequivocally that when he took over 
the case with Dr. Tobin in 1947, that he felt it had been 
handled correctly (T. 374), and the same witness testified, 
without hesitation, and without qualification, that the pro¬ 
cedure adopted by Dr. Tobin was in accord with good and 
approved medical practice. He was not a hostile witness. 
He was presented as a specialist in Orthopedics and was 
qualified as such and was given every opportunity to con¬ 
sider e°ch and every factor in this case and upon consid¬ 
eration nf tfip ganm. advised the Court and iurv that the 
treatment which was accorded the appellant was in ac¬ 
cordance with standards of care and attention which an 
Orthopedic specialist of ordinary skill and abiltv prac¬ 
ticing in the District of Columbia would have given under 
such circumstances. 

Where can the appellant gain any solace from this 
testimonv to support the proposition that there is uncer¬ 
tainty as to the existence of negligence arising from a 
conflict in the testimony? Certainly there is no testimony 
in this case which can he considered competent testimony 
that in any way whatsoever contradicts or leaves a doubt 
as to the correctness of Dr. Hand’s views. 

Tt is needless, we respectfully submit, to review the 
testimony of the plaintiff that she considered her cast too 
tight and the fact that she had swelling in her fingers 
and arm. Common sense indicates, and common experi- 
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ence discloses, that in fractures placed in a cast, swelling 
occurs. 

The hospital record in this case, which had been sub¬ 
poenaed by the appellant, had certain notations about the 
original cast before the time that it was removed on Feb¬ 
ruary 12, but even though it had been subpoenaed, plain¬ 
tiff very carefully refrained from placing it in evidence 
and this very significant point should not be lost sight of 
by this Court in considering the situation. Further, the 
original cast was applied on the morning of February 3 
and was admittedly removed on February 12, or nine days 
after application. During that nine days, the arm in the 
cast had been suspended for the purpose of aiding cir¬ 
culation and yet throughout her recitation of the situa¬ 
tion in this case, appellant has insisted that there were 
two too tight casts on the arm for sixteen days. 

Can it bn said that aunellent’s own testimonv as a 
lavmnn. that the doctor who performed the Stellate Block 
(Dr. Fulcher) made certain statements to her, is sufficient 
proof nr. in fact, is anv proof, that the treatment ren¬ 
dered by the appellee was not in accord with good and 
approved practice. Tf that was her contention, whv did 
slm not present him to so testifv. The answer is per¬ 
fectly obvious and the incorrect impressions which they 
endeavor to put into the case are also well exemplified 
hv "notations of alleged statements hv the same Dr. 
Fuleber indicating that he bed at one tin>e been ennrnd 
jn tU" Orthopedic field, it having been alleged that he 
mn^e th.e following statement: 

“This makes me wish T was hack in Orthopedics 
when T see anything like that.” (T. 228 testimony of 
"Mrs. "Rutherford). 

And vet there is not one word of testimony by anyone, 
competent to so testify, that Dr. Fulcher ever was en¬ 
gaged in Orthopedics and it would certainlv ho pure spec¬ 
ulation, when the doctor was available hut uot called, to 
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permit the jury to consider, upon the basis of such an al¬ 
leged remark, that it had been made by one competent to 
express an opinion as an orthopedic specialist. 

The facts as to Dr. Fulcher ever being in the Ortho¬ 
pedic field are well known to the defendant, but because 
they are not a matter of actual record in the case, they 
cannot be referred to herein, but the significance of the 
failure to call Dr. Fulcher in the light of such a state¬ 
ment by a witness, we think, is particularly detrimental 
to the appellant’s position. 

Appellant takes the position that the Court below was 
in error in considering Dr. Hand’s testimony in response 
to the hypothetical question as “positive evidence” that 
“the treatment accorded plaintiff by the defendant was in 
conformity with the customary regular and accepted 
standards in effect in this area in this community”. Tn 
support of his statement, found in his brief at page eight 
(S) of the Argument, that the Court was in error, appel¬ 
lant’s counsel refers to his quotations in his Appendix at 
pages 78-79 and pages 69-72, and 74-77. Pages 78-79 are 
the Court’s resume of the situation before he concluded 
to grant the motion for directed verdict and we say re¬ 
spectfully that a reading of the two pages referred to 
succinctly and clearly states the situation in this case 
and is thoroughly and entirely correct and in accord with 
the law. 

The reference to pages 69-72 of the appendix of the 
appellant is a recital of the hypothetical question and Dr. 
Hand’s answer thereto is found on page 73 where h^ 
stated, in response to the question, that the treatment 
given was in accord with the standards of care and at¬ 
tention, etc. and the references to pages 74-77 are Mr. 
Hilland’s attempts to get a different answer to the ques¬ 
tion which had sealed his doom in the presentation of his 
case. 
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At the same point in his brief, appellant refers to page 
five (5) of his brief, which is a recitation of the answer 
to the hypothetical question and counsel’s attempt to 
have the doctor then answer a second question in such 
a way as to bolster his efforts to prove negligence, to 
which the doctor responded that the matter involved was 
up to the surgeon’s judgment. There is nothing, we sub¬ 
mit respectfully, in these references which in any way 
alter the situation in this case. 

AVe think there can be no withdrawal from the law in 
this jurisdiction as stated by this Court in Cayton vs. 
Enn r ish. 57 Ann. T). C. 324. 23 F. (2d), 745, where it was 
stated: 

“• * * It was the duty of the defendant, in under¬ 
taking to treat the plaintiff to exercise the ordinary 
care and skill of his profession, giving due considera¬ 
tion to modern advancement and learning, and there 
was an implied agreement that no injurious conse¬ 
quences would result from want of proper skill, care, 
or diligence on his part. But one who seeks to re¬ 
cover against a 'physician , alleginfj lack of skill or 
negligence causing injury has the "burden of proving 
his averments.” (Italics supplied). 

The appellant here merely insists that Dr. Tobin was 
negligent and indeed in her complaint insisted that he 
over-corrected her arm and yet she presented no evidence 
whatever to substantiate nor lend any color to such asser¬ 
tion. The setting of the arm and the after-care were 
criticized bv no one other than the plaintiff herself, who 
felt that the swelling in her arm and hand might be 
caused by the tightness of the cast. She spoke to the 
appellee about that and he advised her that it was a cir¬ 
culatory condition and the hospital record shows that 
certain things were done with the cast, but plaintiff failed 
to present simh evidence, although it had been subpoenaed 
by her. Fnder these circumstances, it is respectfully 
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submitted, plaintiff’s proof fell far short of proving any 
negligence for causing the condition complained of. In 
effect, the entire case of the plaintiff rests upon the 
proposition that, because she felt the cast was tight and 
asked the doctor about it and eventually she had an un¬ 
fortunate result, it must have been the result of what she 
thought was the tight cast. 

Here, as indicated previously, the record does not war¬ 
rant such a conclusion. The only evidence concerning the 
question of whether the cast was too tight from the phy¬ 
sician’s standpoint was that of Dr. Hand, who stated that 
whether to leave the cast on under such circumstances 
was a matter for the surgeon’s judgment. The question 
and answer being as follows: (T. 354): 

“Q. The surgeon would leave it on, is that voui 
testimony? 

“A. It is up to his judgment whether to leave it 
on.” 

In the light of this testimony it certainly involves a 
question of the merits of scientific treatment, which was 
in accord with good and approved practice of this juris¬ 
diction and administered in the best judgment of the 
physician in charge of the case. This cannot be deter¬ 
mined by a lay jury without the aid of expert opinion. 
Rodgers vs. Lawson, 83 IT. S. App., D. C. 282, 170 F (2d) 
158/ 

II. The Court Properly Directed a Verdict Because 
There Was No Showing of Casual Relationship Between 
the Treatment Rendered by Dr. Tobin and the Alleged 
Injury From Which Mrs. Chambers is Now Suffering. 

Here, as always, the burden of demonstrating that Dr. 
Tobin was negligent and that his negligence caused the 
condition complained of is upon the plaintiff. As we have 
indicated above, the plaintiff completely failed to show 
any negligence on the part of Dr. Tobin. She failed to 
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introduce any evidence from which it could be determined 
that anythin? Dr. Tobin did or did not do caused any in¬ 
jury to Mrs. Chambers. Indeed, on the contrary, all of 
the evidence is to the effect that nothin? done by the 
defendant was other than in accord with ?ood and ap¬ 
proved practice. 

Tt was stated in Faring vs. Goode, 78 F. 442 (C.C.) by 
Mr. Justice Taft: 

“Before the plaintiff can recover, she must show 
by affirmative evidence—first, that the defendant was 
unskilled or negligent: and second, that this want of 
skill or care caused injury to the plaintiff. If either 
element is lacking in her proof, she has presented no 
case for the consideration of the jury. The naked 
facts that defendant performed operations on her 
eye. and that pain followed, and that subsequently 
the eye was in such a bad condition that it had to be 
extracted, establish neither the ne?lect and unskillful - 
ness of the treatment, nor the causal connection be¬ 
tween it and the unfortunate event.” 

This language was cited with approval by this Court in 
the following cases: 

Bcmner vs. Conklin, 61 App. D. C. 336, 62 F. (2d) 
875 

Cayton vs. English, 57 App. D. C. 324, 23 F. (2d) 
745 

Roger a vs. Lawson, 83 V. S. App. D. C. 282, 17S F 
(2d) 158 

Lera vs. Van ghn, 42 App. D. C. 146 

We. therefore, conclude, as was well stated by this 
Court in Wilson vs. Borden, 61 App. D. C. 327: 62 F (2d) 
3%. where the Court said, at page 330: 

“Plaintiff’s evidence may have tended to prove 
that her arm upon her discharge by defendant was 
in an unsatisfactory condition, but, assuming that it 
did. that would establish ‘neither the neglect and un¬ 
skilfulness of the treatment, nor the causal connec¬ 
tion between it and the unfortunate event.’ Ennng 
vs. Goode, (C.C.) 78 F. 442, 443. All that was re- 
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quired of defendant in undertaking to treat the plain¬ 
tiff was that he exercise the ordinary care and skill 
of his profession in the District of Columbia. Cay- 
ton vs. English, 57 App. D. C. 224, 23 F. (2d) 745; 
Hazen vs. Mullen, 59 App. D. C. 3, 32 F. 2d (394). 
Plaintiff alleged lack of skill and negligence. She 
proved neither.” 

Reviewed in the searching light of this decision, no 
other conclusion is reasonable except that the Court below 
was correct in his ruling and the language of the Court 
in the Transcript at page 3S9 is convincing: 

“The Court does not feel that the entry in the 
record book, the dictation of an entry in the record 
book of an intern, under the circumstances existing 
in this case, an intern who had no recourse to pre¬ 
vious records in the case, based his statement upon 
such observation made prior to the entry of the 
record in the hospital records, that the plaintiff was 
suffering from Volkmann’s contracture, would be 
sufficient basis, in face of the evidence of the plain¬ 
tiff’s own witness, Dr. Hand, to justify the Court 
submitting that question to the jury so that we do 
have a situation in which, in the Court’s opinion, the 
requirements of the rule have not been met with re¬ 
spect either to establishing negligence on the part 
of the defendant in accordance with the rule of negli¬ 
gence affecting this jurisdiction to bind upon the 
Court nor evidence that any conduct on the part of 
the defendant would cause the plaintiff to suffer the 
damage which she suffered, especially in view of the 
testimony of the accepted expert, plaintiff’s owm 
witness, Dr. Hand, that, in his opinion, it was the 
result of the injury.” 

We, therefore, must ask in arriving at a conclusion as 
to the correctness of the lower court in this case these 
questions: 

Does any expert say that the treatment rendered 
by Dr. Tobin was such that it should not have been 
given the plaintiff? 

Does any witness say that the condition from 
which the plaintiff suffers could have been avoided? 
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Is there any evidence, medical or otherwise, which 
says that the condition from which the plaintiff suf¬ 
fers was caused by any act of omission or commis¬ 
sion on the part of the appellant? 

All of these questions must be answered in the nega¬ 
tive and then the testimony of plaintiff’s own doctor, an 
orthopedic specialist, that the treatment was in accord 
with good and approved practice must certainly be given 
weight as an expert opinion and to permit such a state 
of facts to go to the jury to speculate on whether the 
plaintiff herself and her sister were competent to de¬ 
termine whether a cast was too tight and if it was, that 
it had caused the condition from which she complained, 
would be pure speculation. 

CONCLUSION 

From the foregoing, it is respectfully submitted that 
the ruling of the lower court was correct. It is further 
respectfully submitted that there was no evidence what¬ 
soever of negligence on the part of the defendant doctor. 
All that the evidence discloses is that Mrs. Chambers sus¬ 
tained a fracture, was given standard and approved treat¬ 
ment and that she had an unfortunate result. 

The appellant has entirely failed to establish a case 
of malpractice since she has produced, first, no evidence 
of negligence, and, second, no causal connection with the 
treatment and the now claimed results, both of which it 
is respectfully submitted must be proved in this type of 
action before the plaintiff is entitled to recover. 

Respectfully submitted, 

,T. Harry Welch 
H. Mason Welch 
John R. Daily 
Investment Bldg., 
Washington, D. C. 
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